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VoL. VHT JANUARY, 1935 No. 
\ 
THE REACTION OF THE SUPREME COURT TO 
EMERGENCY LEGISLATION 


AN ADDRESS DELIVERED BY HERBERT S. PHILLIPS BEFORE THE 
ST. PETERSBURG BAR ASSOCIATION, NOV. 7, 1934 


I feel that the subject, selected by me for discussion before you this 
evening, is one of vital interest, not only to the bar of the country, but 
also to the people. 


I take the position that a revolution is and has been going on some 
time in the United States. It is not, as I construe it, a rebellion against 
our Constitution, but it is a revolution, or, an awakening of political 
thought. 


William H. Seward, in a speech which he delivered against slavery, 
said: 

“IT know and you know that a revolution has begun. I know 
and all the world knows that revolutions never go backward. 
Twenty Senators and a hundred Representatives proclaim in 
Congress today sentiments and opinions and principles of free- 
dom which hardly so many men, even in this free State, dared 
to utter in their own homes twenty years ago. It is an repre 
ible conflict between opposing and enduring forces.”  ~ ‘i 


So, today, there is an irrepressable conflict between opposing and en- 
during principles of political thought and government going on in the 
United States. This conflict is as old as humanity itself. 


Congressmen and Senators proclaim principles of government and en- 
act laws today which they would not have thought of proclaiming or 
enacting a decade ago. 


Although we may not concur in all that has been and is being done in 
the name of the Deal,” it behooves us to recognize this awakening 
of thought; and endeavor to separate the wheat from the chaff; the true 
from the false, and preserve the great principles of government enunci- 
ated in our Declaration of Independence. Our Constitution was formed 
and adopted to earry out these eternal principles. Whenever our Con- 
stitution fails to secure to all the people, instead of to a special group, 
the “unalienable right to life, liberty and the pursuit of happiness, it 
will fail to carry out the supreme purpose for which it was formed and 
adopted. 


. The situation today is one that demands the most thoughtful, impar- 
tial, non-partisan consideration of every class, especially the members of 
our profession, who, beyond doubt, have more to do with shaping the 
kind of government we have than any other class or profession. 


124520 


= 
5 
ke: 
| 
: 
= 
i 
— 
4 
q 
* 
— 
q 
4 


224 FLORIDA LAW JOURNAL 


My purpose shall be to trace for you through certain important decis- 
ions of the Supreme Court the principles enunciated by a majority of the 
court in the “Rent,” the “Ice,” the “Minnesota” and “Milk” cases. 


The general welfare clause, the due process clause, and the impairment 
of contract clause, are the constitutional provisions that are mainly in- 
volved. 


How has the Supreme Court stood on these questions in the past? How 
does it stand today? 


In 1819, in the case of Sturges Vs. Crowinshield, 4 L. Ed. 529, the Su- 
preme Court of the United States had before it for construction an in- 
solvency statute of New York. This case involved the construction of 
the provision of the Federal Constitution providing for a uniform sys- 
tem of bankruptcy. The New York statute provided for the discharge of 
a debtor, not only from imprisonment, but also from debt. 


In drawing a distinction in this case between the obligation of a con- 
tract and its enforcement, Chief Justice Marshall said: 


“The distinction between the obligation of a contract and the 
remedy by the legislature fo enforce that obligation, has been 
taken at the bar, and exists in the nature of things. Without 
impairing the obligation of the contract, the remedy may cer- 
tainly be modified as the wisdom of the nation shall direct.” 


When the great Chief Justice said, . . “the remedy for enforcing a 
contract may certainly be modified as the wisdom of the nation shall 
direct,” he must have meant the voice of the people of the sovereign 
states speaking through their Representatives in their legislatures or the 
Congress. This language of the Chief Justice indicates to my mind that 
he would have upheld legislation enacted to meet a great national emerg- 
ency. 


In 18438, in the case of Bronson Vs Kinzie, et al, 11 L. Ed. 148, Chief 
Justice Taney held that a state law passed, subsequent to an execution of 
a mortgage, which declared that the equitable estate of mortgagor shall 
not be extinguished for 12 months after a sale under a decree was with- 
in the prohibition imparing the obligation of the contract. The majority 
of the court held that the remedy existing at the time the contract was 
made was a part of the contract. Mr. Justice McLean dissented and main- 
tained the position that while the legislature cannot impair the contract 
by changing the time nor manner. of its performance, the remedy for the 
enforcement of the contract, being established by the law-making power of 
the state, may be modified at its discretion. 


“This,” said Justice McLean, “is admitted as regarding subsequent con- 
tracts, but,” said he, “the same rule applies to a prior one. So far as the 
mere remedy is concerned no sound and practical distinction can be drawn 
between prior and future contracts.” 


In support of his postion, Mr. Justice McLean quoted from Chief Jus- 
tice Marshall in the Crowinshield case. Mr. Justice McLean contended 
that the doctrine that the remedy constitutes a part of the contract is a 
mere abstraction which cannot be carried into practical operation. He 
said: 
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“If the doctrine be sound, it secures the means for the enforce- 
ment of the contract at its date.” 


He further contended: 


“That if the remedy existing at the time of the contract is a 
part of the contract, the state legislature cannot modify the rem- 
edy, much less take it away.” ; 


He further said: 


“Every contract is entered into with supposed knowledge by 
the parties that the law-making power may modify the remedy 
and this it may do at its discretion so far as it acts only on the 
remedy. It may regulate the manner in which process shall be 
\ issued and served, how the pleadings shall be filed, and at what 
term judgment shall or may be entered, and it may also regulate 
final process. It may require that personal property of the de- 
fendant shall be levied on and sold before land shall be taken in 
execution. It may say that notice shall be given of the sale of 
) real estate on execution and also require that it shall sell for one- 
H half or two-thirds of its value.” 


Mr. Justice McLean concludes by saying: 


“A state legislature cannot impair a contract by changing the 
time or manner of its performance. By the contract the parties 
have fixed their rights and obligations and these are guarded by 
the Constitution. But the remedy for the enforcement of the 
enforcement of the contract being established by the law-making 
power may be modified at its discretion.” 


In 1866, the Supreme Court of the United States in Ex Parte Milligan, 
4 Wall. 2, by a majority said: 


“No doctrine involving more pernicious consequences was 
ever invented by the wit of man than that any of its provisions 
can be suspended during any of the great exigencies of govern- 
ment.”’ 


This case involved the question of the right of a court martial to try 
a private citizen. The foregoing quotation from the Milligan case has 
been repeatedly cited by those who contend that the “New Deal’ is con- 
travening and setting at naught plain provisions of the Constitution. But 
I fail to see the application. No emergency legislation was involved. 


In 1920, the case of Block vs. Hirsch, 65 L. Ed. 866, came before the 
Supreme Court. 


To meet emergency conditions in the housing problem growing out of 
World War conditions, Congress passed a landlord and tenant act giving 
a tenant the right to hold over. Hirsch, the owner, who bought the 
property after a lease was given, gave notice to Block to vacate but did 
not comply with the 30 days notice requirement. The Court of Appeals 
held the act unconstitutional. Block appealed. The Supreme Court by 
a 5 to 4 decision upheld the act. The majority opinion was by Mr. Jus- 
tice Holmes, concurred in by Justices Day, Pitney, Brandeis, and Clark. 
Justice McKenna wrote the dissenting opinion which was concurred in 
by Justices White, Vandevanter and McReynolds. The majority said: 
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“The regulation (two year limitation at same rent) is put and 
justified only as a temporary measure. A limit in time to tide 
over a passing trouble well may justify a law that could not be 
upheld as a permanent change.” 


The dissenting members took the position that if the Constitution 
could be disregarded on account of a national emergency to impair the 
obligations of a contract between citizens of the United States, European 
nations would eventually take the same position and repudiate their war 
debts owing to the United States. 


In the dissenting opinion in this case Mr. Justice McKenna said: 


“As already declared, the provisions of the Constitution seem 
so direct and definite as to need no reinforcing words. It is as- 
serted that the statute has been made necessary by the conditions 
resulting from the ‘Imperial German War.’ 


“And there is intimation in the (majority) opinion, that Con- 
gress, in its enactment, has imitated the laws of other countries. 
The facts are significant and suggest the inquiry, Have condi- 
tions come not only to the District of Columbia, embarrassing 
the Federal government, but to the world as well, that are not 
amenable to passing palliatives, and that socialism, or some form 
of socialism, is the only permanent corrective or accomodation? 

. It is indeed strange that this court, in effect, is called upon to 
make way for it, and, through an instrument of a constitution 
based on personal rights, and the purposeful encouragement of 
individual incentive and energy, to declare legal a power exerted 
for their destruction! The inquiry occurs, Have we come to the 
realization of the observation that ‘war, unless it be fought for 
liberty, is the most deadly enemy of liberty? ” 


The case of Marcus Brown Holding Co. vs. Marcus Feldman, found 
in 65 L. Ed. page 877, was decided at the same time as the Hirsch case 
and arose under an emergency Landlord and Tenant statute of New York. 
A bill in equity was filed to have the statute declared unconstitutional. 
The Supreme Court upheld this statute on the same ground as it upheld 
the statute of the District of Columbia. This was a 5 to 4 decision also. 


In the case of New York State Ice Co. vs. Liebman, decided March 21, 
1932, found in 76 L. Ed. 767, Oklahoma enacted a law providing that 
before a person or corporation could manufacture, sell and distribute ice 
in the State of Oklahoma, a license must be obtained from the Commission 


created by the act, after testimony had been produced, showing a pub- 
lic necessity. 


The District Court dismissed the case on the ground that it was a pri- 
vate business, which was affirmed by the Court of Appeals. Mr. Jus- 
tice Sutherland, a conservative, wrote the majority opinion which was 
concurred in by Justices Vandevanter, McReynolds, Butler, Roberts, and 
Hughes. Mr. Justice Cardozo took no part in the decision. The majority 
held that a state has no power, under the 14th Amendment of the Fed- 
eral Constitution, to deny, or, unreasonably curtail the right to engage 
in a lawful private business, and that opportunity to apply one’s skill in 
an ordinary occupation, with proper regard for all reasonable regulations, 
is entitled to protection under the 14th Amendment. Mr. Justice Bran- 
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deis dissented, and Mr. Justice Stone concurred in the dissent. Mr. Jus- 
tice Brandeis maintained, in his dissenting opinion, that the business of 
supplying ice is a public utility and that the matter of converting a pri- 
vate business into a public one is for the legislature of the state depend- 
ing on local conditions. He places ice on the same basis as water, gas and 
electricity. After philosophizing on economic and social science and giv- 
ing the number of frigidaires sold and discussing the ice business in 
great detail as relating to changed economic conditions, and pointing out 
that such matters, under modern society, present uncharted seas, said: 


“There must be power in the States and the Nation to remould, 
through experimentation, our economic needs. I cannot believe 
that the framers of the 14th Amendment, or the states which 
ratified it, intended to deprive us of the power to correct the 
evils of technological unemployment and excess productive ca- 
pacity which have attended progress in the useful arts. Denial 
of the right to experiment may be fraught with serious conse- 
quences to the Nation. One state may serve, if its citizens choose, 
through its legislature, as a laboratory to try novel, social eco- 
nomic experiments without risk to the rest of the country. This 
Court has the power to prevent an experiment. We must strike 
down the statute which embodies it on the ground that, in our 
opinion, the measure is arbitrary, capricious or unreasonable. 
We have power to do this because the due process clause has 
been held by the Court applicable to matters of substantive laws 
as well as to matters of procedure. But in the exercise of this 
high power, we must be ever on our guard, lest we eject our 
prejudices into legal principles. If we would guide by the light 
of reason, we must let our minds be bold.” 


The foot notes to the decision of Mr. Justice Brandeis shows, that he is 
a man of great research, and must have consulted, or read every maga- 
zine article, and every book that had been written, which he considered 
touched on the question. He even quoted weather reports showing the 
temperature of different periods in Oklahoma. He cited hearings before 
committees and must have cited practically every writer on “Planned 
economy” except J. Upton Sinclair. In this case the majority of the Su- 
preme Court upheld the individual or historical doctrine of the Constitu- 
tion. 


On January 8, 1934, 2 years later, the case of the Home and Building 
and Loan Association Vs. Blaisdell, 78 L. Ed. 413, was decided. This 
case involved the construction by the Supreme Court of an emergency 
statute of Minnesota. The legislature declared an emergency existed, 
and postponed sales and the period of redemption in foreclosure suits. 
Such extensions were limited to May 1, 1935. When this case came on to 
be heard, I contend that, the dissenting opinion of Mr. Justice Brandeis, 
in the Oklahoma ice case, had had its effect upon Chief Justice Hughes 
and Mr. Justice Roberts, with the result, that we find Mr. Chief Justice 
Hughes writing the opinion upholding the Minnesota statute, which was 
concurred in by Justices Brandeis, Stone, Roberts, and Cardozo, the dis- 
senters being Justices Butler, McReynolds, Vandevanter and Sutherland. 


It seems to me that the language of Chief Justice Hughes shows that 
it was a struggle for him to give up his historical view of the Consti- 
tution; that it was hard for him to give his sanction to the exercise of 
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such power by the legislature of a state. The majority of the court took 
the position, that the prohibition against the impairment of the obliga- 
tion of contracts, is not an absolute one to be read with literal exactness 
like a mathematical formula, but is to be construed along with the reserve 
power of the state to safeguard the vital interests of its people. 


When Chief Justice Hughes says, “While the emergency does not cre- 
ate power, emergency may furnish the occasion for the exercise of pow- 
er.”’ We necessarily are forced to ask the question. “Where is this power 
to be exercised because of an emergency, lodged?” If Chief Justice 
Hughes believed, and had in his mind that it was lodged in the legisla- 
tures of the respective states or in the Congress, or both, it would have 
been much more satisfactory for the legal profession to know, without 
doubt, that that is what he meant. The opinion, in this case, concurred 
in by a majority, undoubtedly shows the desire of the majority of the 
Supreme Court to find a ground for making a compromise between indi- 
vidual rights and the welfare of the people when an emergency exists. 
In other words, the Supreme Court, it seems, would, under the General 
Welfare Clause of the Constitution, place the welfare of all, or a majorty 
of all, the people for a limited time above the contractional rights of an 
individual citizen. Undoubtedly, the majority opinion in this case, pre- 
sents the.sociological theory of our Constitution, while the minority 
opinion is based on the historical or legalistic theory. Mr. Justice Suth- 
erland wrote the dissenting opinion in this case, and said: 


“This decision is one of the most momentous decisions on con- 
stitutional law during the present generation.” 


As you read his opinion you feel that his reasoning is unanswerable. 


Insisting on the sociological theory of the Constitution and holding that 
the Constitution is flexible and able to meet changes in social concepts 
and economic conditions, and that under the police power, the public in- 
terest, or welfare of all the people, is the paramount consideration of leg- 
islatures, we have Chief Justice Hughes, and Justices Stone, Brandeis, 
Roberts, Cardozo. Holding to the historical or legalistic theory of the 
Constitution, we have Justices Sutherland, McReynolds, Vandevanter and 
Butler. 


When the opinions in the case of Nebbia vs. New York, 78 U. S. L. 
Ed. 940, known as the Milk case, were delivered, I happened to be pre- 
sent. The decision was expected. The court room was surcharged with 
tenseness. The Chief Justice presided with dignity and sternness. His 
brow was knitted and he constantly snapped his teeth together. Every 
member of the Court looked serious and determined. When the case was 
reached Mr. Justice Roberts, in a most forceful manner, delivered the 
majority opinion from memory without reference to notes, and with- 
out any repetition or the slightest hesitation. 


As he delivered the opinion Mr. Justice McReynolds and Mr. Justice 
Sutherland, who sat next to each other and to the left of the Chief Jus- 
tice, exchanged disapproving glances. When Mr. Justice Roberts had 
finished, Mr. Justice McReynolds delivered the minority opinion. As I 
watched his massive head shake with emphasis and listened as he said 
with convineng force: “Again and again has this court declared that a 
State may not by legislative fiat convert a private business into a pub- 
lic utility,” I was reminded of a great Tribune declaring the law unto 
the Romans, and of Lord Coke defying the King. 
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A small grocer sold two quarts of milk at 9c a quart, or 18c, and threw 
in a 5c loaf of bread. It was his own property sold in the conduct of a 
legitimate business for a price satisfactory to the grocer and the pur- 
chaser. He was arrested, convicted, sentenced to imprisonment and fine. 
He appealed. The facts presented a hard case to be decided contrary to 
the general accepted understanding of the Constitution as protecting in- 
dividual rights in the conduct of a business. The main question for de- 
cision was whether the Federal Constitution prohibited a state from fix- 
ing the price of a necessity such as milk under the facts presented. While 
this decision is very broad in its scope, yet a close reading and study of the 
case shows that the Supreme Court did not tie its hands as to any future 
case. The Supreme Court in this case, it seems, was very careful to 
stand by the doctrine that every case must stand on its own bottom. In 
order to, sustain the lower court the Supreme Court had to hold: 


1. That the commodity “milk”? was a public necessity. 


2. That if the dairy business in New York was not protected at that 
time, the hospitals, the sick, infants, et al would be deprived of this neces- 
sary food. 


3. That the police power of each state is supreme in an emergency af- 
fecting the health and the sustenance of its citizens. The Supreme Court 
in this case emphasized, more than it ever had done, the power of the 
state over its citizens and upheld more emphatcally, than ever before, 
States Rights and dual sovereignty. The court said: 


1. Equally fundamental with private right is that of the public to reg- 
ulate it in the common interests. 


2. Price control is unconstitutional only if arbitrary, discriminatory, 
or demonstrably irrelevant to the policy the legislature is free to adopt, 
and hence an unnecessary and unwarranted interference with individual 
liberty. 


3. The power to regulate a private business can be invoked only under 
special circumstances. 


4. This power to regulate a private business may be invoked when the 
legislature is dealing with the paramount interest upon which the pros- 
perity of an entire state depends. 


5. It may not be invoked when dealing with an ordinary business es- 
sentially private in its nature. 


The minority: Justices McReynolds, Vandevanter, Sutherland, Butler, 
said: 


“The 14th Amendment wholly disempowered the several 
states to deprive any person of life, liberty or property without 
due process of law. The assurance of each of these things is the 
same. If now liberty or property may be struck down because 
of difficult circumstances, we must expect that hereafter every 
right must yield to the voice of an impatient majority when 
stirred by distressful exigencies. 


“Regulation to prevent recognized evils in business has long 
been upheld as permissable legislative action. But fixation of the 
price at which ‘A’, engaged in an ordinary business, may sell, in 
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order to enable ‘B’, a producer, to improve his condition, has not 
been regarded as within legislative power. This is not regula- 
tion, but management, control, dictation—it amounts to the de- 
. privation of the fundamental right which one has to conduct 
his own affairs honestly and along customary lines.” 


Mr. Justice McReynolds in his dissenting opinion contended that the de- 
cision of the court upholding the statute not only brushed aside standards 
of business theretofore long accepted, and arbitrarily interfered with the 
rights of the little grocer, but that the statute took away the liberty of 
12 million consumers to buy a necessity of life in an open market; that it 
is imposing direct and arbitrary burdens upon those already seriously 
impoverished with an alleged immediate design of affording special ben- 
efits to others; that the statute and the court said to him who had less 
than 9c: You cannot procure a quart of milk from the grocer, although 
he is anxious to accept what you can pay, and your children are hungry; 
that although there is a superabundance of milk, the parents of no child 
can purchase from a willing storekeeper below a figure fixed by 3 men at 
headquarters, although his infant children suffer for the lack of milk 


It is interesting to contemplate whether the Supreme Court will hold, 
that the National Industria Recovery Act, insofar as it seeks to regulate 
commerce within a state, is unconstitutional. The test laid down by the 
Supreme Court in the milk case is whether the legislation was reasonable 
or arbitrary. 


Attorneys, above all other classes of people, should appreciate the effect 
and influence of precedent. In 1911 the Court in the Standard Oil and 
American Tobacco cases laid down what has since been called the “Rule of | 
Reason:” The Court had repeatedly upheld the Sherman Anti-Trust Act. 
The act provided that every combination in restraint of trade was illegal. 
A majority of the Court, as then constituted, said that Congress meant to 
use the word “undue” before the word “restraint,” and that the act 
should read, “That every combination in ‘undue’ restraint of trade was 
illegal.”” When a majority of the Supreme Court wrote the little word 
“undue” in the act, they did what Mr. Justice Harlan, in his dissenting 
opinion, said Congress alone had the power to do. 


When the majority of the Supreme Court, then recognized as ultra- 
conservatives and as standing four-square for the historical interpreta- 
tion of the Constitution, enunciated the “Rule of Reason,” they set a pre- 
cedent for the most liberal interpretation of the Constitution imaginable. 
When this same majority of the court held that the Standard Oil Com- 
pany, over the protest of a stockholder, could pay its president an annual 
salary of $2,500,000 and its five vice-presidents anywhere from $500,000 
to $1,500,000 annual salaries, they set another precedent that was fol- 
lowed until the attention of the masses of the people was called to the 
same by the bank failures throughout the country, the millions paid to 
bank officials in salaries, and the great losses to depositors that follow- 
ed. It is idle to think that a precedent can be followed for one purpose, 
or for the benefit of one class, and not followed for a different purpose 
and for the benefit of a different class. 


In what I consider a great speech on Constitution, delivered by Sena- 
tor Borah in the United States Senate in May of this year, he said: 


“Precedents established by competent hands for desirable pur- 
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poses are still precedents for incapable hands and undesirable 
purposes. 


“If I were going to search the realm of possibilities for the 
most subtle, the most insidious, the most persistent, and most in- 
satiable foe of a constitutional government, I would say that that 
enemy is to be found in precedents established outside the Con- 
stitution in the name of the people and under the party lash.’ A 
precedent once thus established, no one can know its ultimate use 
or affect. A child may play across the Mississippi at its source 
but as it flows on, gathering strength, it may inundate territory, 
submerge farms, destroy property and life, and divide a conti- 
nent.” 


This revolution, or awakening of thought, which I am speaking of, and 
the overturning of precedent was advocated by Theodore Roosevelt in 
1908, and Mr. Justice Cardozo in his treatise entitled, “The Nature of the 
Judicial Process,” quotes with cordial approval, the utterance of the 
“Rough Rider,” which at the time aroused a storm of criticism, to-wit: 


“The decisions of the courts on economic and social questions 
depend upon their economic and social philosophy; and for the 
peaceful progress of our people during the twentieth century we 
shall owe most to those judges who hold to a twentieth century ec- 
onomic and social philosophy and not to a long-outworn philoso- 
phy, which was itself the product of primitive economic condi- 
tons.” 


It is generally conceded, I believe, that Chief Justice Marshall was the 
greatest expounder of our Constitution that has yet arisen. He was Chief 
Justice, perhaps, during the most trying days of this government. He per- 
haps by his interpretation of the Constitution did as much, if not more 
than, any other man to shape the policy and determine the destiny of this 
government. But he was a far-seeing man. He knew that the crisis the 
government was going through during his life would not be the only 
crisis that the government would have to meet. Realizing this, the great 
Marshall, in McCulloch Vs. Maryland, 4 Wheat at page 407, the question 
being whether Congress had the power to incorporate a bank, said: 


“A constitution, to contain an accurate detail of all the subdi- 
visions of which its great powers will admit, and of all the means 
by which they may be carried into execution, would partake of a 
prolixity of a legal code, and could scarcely be embraced by the 
human mind. It would probably never be understood by the 
public. Its nature, therefore, requires, that only its great out- 
lines should be marked, its important objects designated, and 
the minor ingredients which compose those objects be deduced 
from the nature of the objects themselves. That this idea was 
entertained by the framers of the American Constitution, is not 
only to be inferred from the nature of the instrument, but from 
In considering this question, then, we must never forget that it 
is a Constitution we are expounding.” 


“The raising of revenue, and applying it to national purposes, 
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is admitted to imply the power of conveying money from place 
to place as the exigencies of the nation may require.” 


Dean Roscoe Pound, by deduction, has condensed the foregoing lang- 
uage of Chief Justice Marshall into the following statement: 


“We must remember that we are construing a Constitution, an 
instrument, designed to endure for ages to come, and consequent- 
ly, to be adapted to the various crises of human affairs. 


It seems to me that the reasoning of Chief Justice Marshall in said 
cause, supports, with much force, so-called emergency legislation. 


I have endeavored to show that the Supreme Court has almost, always 
divided, 4 to 5, on great constitutional questions; that great minds of 
equal intelligence, of equal sincerity, of equal loyalty to their country, of 
equal devotion to the Constitution, and with equal desire to preserve this 
government, have entertained and expressed. different views as to what 
_ the various provisions of our Constitution mean, and that we may, with 
safety, prophesy that such will be the case throughout the coming ages. 


We must conclude, as I see it, that when great economic principles and 
the welfare of the United States, that is, the welfare of all the people, is 
involved, that the personal views of members of the Supreme Court, on 
economic and social questions, and their social and economic philosophy, 
enter into their judicial decisions, when passing upon the constitutionali- 
ty of laws that, in their opinion, affect the social and economic welfare 
of all the people, in an emergency, declared by state legislatures or by 
Congress to exist, and that when such is the case, a divided court is the 
inevitable result. 


In conclusion, let me remind you of the fact, that above the President, 
above the Congress, above emergency measures, above legislatures, is the 
power of a majority of the members of the Supreme Court, which when 
once exercised, is binding on all the people of this Republic in every sta- 
tion of life, and that, within this power, is lodged the safety, security 
and preservation of a constitutional or representative democracy, which 
has been the wonder and admiration of the world for more than a cen- 
tury: 
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EDITORIALS 


Revision of Judiciary Article. 


Important proposals as to the revision of Article V. or the Judiciary 
Article of the State Constitution have been submitted to the State Bar 
Association Committee on Judiciary Revision, which is now framing 
its report to be presented to the annual meeting in January. Among the 
suggestions to which the committee is reported to be giving attention is 
a series of amendments calling for very careful consideration by the law- 
yers of Florida. The aim is stated to be that of taking the judiciary out 
of politics. 


Section One of Article V. would be amended to provide for a Supreme 
Court, Circuit Courts, a Court of Record for Escambia County, County 
Courts, and a Public Utility Commission. Nine new sections would be 
added to provide for the abolition of all civil and criminal courts of rec- 
ord, courts of crime, county courts, county judge’s courts, juvenile courts 
and courts of justices of the peace. In each county it is proposed to have 
a county court with one or more judges. The clerk of the circuit court 
would be clerk of the county court and the state’s attorney would be its 
prosecuting attorney. The legislature would classify counties on the basis 


of population for the prescribing of the maximum jurisdiction of the 
county court. 
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Sections 2, 3, 4 and 5, of the same Article would be amended to provide 
for seven justices of the Supreme Court to be appointed by the Governor 
on the recommendation of the State Bar for twelve year terms with cer- 
tain new qualifications and a changed organization of the court. Exclu- 
sive power to prescribe forms and rules of pleading and practice for all 
courts of the state would be given to the Supreme Court. 


Section 8 also would be rewritten to provide for the appointment of 
Circuit Judges by the Governor on recommendation of a convention of 
the Bar of the circuit for a term of ten years. Their qualifications would 
be prescribed. In addition, the assignment of circuit judges to other 
circuits would be covered by the changes. 


These are questions to be discussed by the Conference of Delegates of 
St. Augustine on January 3lst. Their importance demand the attention 
and careful consideration of the best minds in the profession- 


A Suggestion To Local Associations. 


One of the local bar associations in Florida has adopted a number of 
objectives or major aims which it is successfully carrying out step by 
step and which it suggests be presented by the FLORIDA LAW JOURNAL to 
the members of other local organizations in this state. 


The first objective which has been completed and which has been an 
important step in the development of the organization has been an import- 
ant step in the development of the organization has been the complete 
affiliation by it with the Florida State Bar Association. 


The second aim, which has been well begun and which will continue to 
grow in time to come, is the consideration of the feasibility of establish- 
ing an adequate and extensive law library for the common use of all mem- 
bers. 


Another objective is the eventual establishment of a bureau of legal 
aid to help needy and deserving people, such as exists in many of the 
large cities of the nation. 


A further effort has been made to secure greater efficiency in the op- 
eration of local courts through minor changes in courtroom arrangements 
and the making of improvements, renovations and alterations. 


Further work on the program includes cooperation with the State and 
the American Bar Associations on general subjects of unauthorized prac- 
tice of law, judicial selection, higher standards of legal education, and 
the raising of requirements for admission to the bar. 
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Martin Caraballo, Tampa 


FLORIDA STATE BAR ASSOCIATION 


JOHN D. HARRIS, St. Petersburg ED R. BENTLEY, Lakeland 
President Secretary-Treasurer 


Members of the Executive Council 


Wm. H. Rogers, Jacksonville 


C. E. Chillingworth, West Palm Beach Giles J. Patterson, Jacksonville 


Together with the President and Secretary-Treasurer 


2:00 p.m. 


7:00 p.m. 
9:30 p.m. 


10:00 a.m. 


10:00 to 12:30 p.m. 


12:30 to 2:00 p.m. 


TENTATIVE PROGRAM 
Annual Convention Florida State Bar Association 


St. Augustine, Florida 


January 31 and February 1, 2, 1935 


THURSDAY, JANUARY 31st 


Meeting of Conference Local Bar Association Del- 
egates. 

Report of Committees on Revision of Criminal 
Procedure. 


Report of Committee on Common Law Rules. 
Informal luncheon Ponce de Leon Hotel. 


Reconvening of Conference. 

Report of Special Committee on Judciary Article 
of Florida Constitution. 

Other matters and Discussion. 


Informal dinner at Ponce de Leon Hotel. 
Dancing - Ponce de Leon Hotel (Informal). 


FRIDAY, FEBRUARY Ist 


Meeting of Florida State Bar Association. 
Welcome by Walter B. Fraser, Mayor of St. Au- 
gustine, and Sen. W. A. MacWilliams, President 
of St. Johns County Bar Association. 

Response by Hon. O. K. Reeves of Tampa. 
President’s Report and Address. 

Report of Secretary-Treasurer. 

Report of Executive Council. __ 

Report of Committee on Probate Practice, W. H. 
Rogers, Chairman. 

Address—Honorable Daniel Calhoun Roper, Secre- 
tary of Commerce. 
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1:00 


2:00 


7:00 


8:00 
9:30 


10:00 
1:00 
2:00 
2:00 
5:00 


8:30 


10:00 


p.m. 


p.m. 


p.m. 


p.m. 


p.m. 


a.m. 
p.m. 
p.m. 
p.m. 


p.m. 


a.m. 


a.m. 


RECESS 
Election of Members of Nominating Committee. 


Luncheons of Various University Alumni Groups. 
Stetson University - Murray Sams, Chairman. 
Harvard University - John Himes, Chairman. 
Vanderbilt University - Sam H. Mann, Chairman. 
Mercer University - Giles Lewis, Chairman. 


Junior Bar Section. 

Judicial Section. 4 
Golf Tournament and possible Trip to Ravine Azalea Gar- | 
dens in Palatka. 


Dinners of Various Alumni Groups: 

Cumberland University, John Fite Robertson, Chairman. 
University of Florida, Albion W. Knight, Chairman. 
University of Virginia, Leroy Giles, Chairman. 
University of Georgia, H. Reid De Jarnette, Chairman. 


Informal Dinner Ponce de Leon Hotel. 


Annual Bar Association Ball at Ponce de Leon Hotel. 


ENTERTAINMENT FOR LADIES: 
Sightseeing Trip. 
Informal Luncheon at Ponce de Leon Hotel. 
Golf. 
Sightseeing possibly to Ravine Azalea Gardens in Palatka. 
Tea Dance. 


SATURDAY, FEBRUARY 2nd 


Breakfasts of Various University Alumni Groups: 
University of Indiana, Ed W. Harris, Chairman. 
Washington and Lee University, Martin Caraballo, Chm. 
Georgetown University, Walter Ramseur, Chairman. 


Meeting Florida State Bar Association. 


Report of Conference of Local Bar Delegates. 


REPORTS OF SPECIAL COMMITTEES: 


Revision of Criminal Law and Procedure, P. L. Gaskins, Chm. 
Revision of Judiciary Article of Constitution, 


James B. Calkins, Chairman. 


Revision of Common Law Rules, Claibourne Phipps, V-Charman. 
Committee on Police and Prosecution, J. C. Adkins, Chairman. 


REPORT OF STANDING COMMITTEES: 


Noteworthy Changes in the Law, Judge John U. Bird, Chm. 
Committee on Memorials, Hilton S. Hampton, Chairman. 
Committee on American Citizenship, 


Austin L. Richardson, Chairman. 
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Committee on Legislation, James Whitehurst, Chairman. 
Committee on Judicial Administration and Legal Reform, 
LeRoy Giles, Chairman. 
Committee on Publications, W. I. Evans, Chairman. 
Committee on Membership Extension, C. Edmund Worth, Chm. 
Membership Committee, Alva R. Carver, Chairman. 
American Law Institute, George P. Garrett, Chairman.. 
Legal Education and Admission to the Bar, 
Lewis Twyman,, Chairman. 
Professional Ethics and Grievances, Dewey Dye, Chairman. 
Chancery Practice, E. J. L’Engle, Chairman. 
Unauthorized Practice of Law, Maxwell Baxter, Chairman. 


1:00 p.m. 
2:30 p.m. 


10:30 a.m. 
1:00 p.m. 
Afternoon. 
5:00 p.m. 


8:30 p.m. 


Informal Luncheon for Members - Ponce de Leon Hotel. 


Meeting Florida State Bar Association. 

Address: National Bar Program of the American Bar As- 
sociation, by Hon. Scott M. Loftin, President. 

Miscellaneous Business. 

Election of Officers. 


ENTERTAINMENT FOR LADIES: 
Bridge. 


Luncheon. 
Open. 


Tea Dance for ladies and gentlemen at St. Augustine Golf 
Links. 


Annual Association Banquet - Ponce de Leon Hotel. Hon- 


orable Frank J. Hogan, of the Washington Bar, guest 
speaker. 


in 
237 
Bee 
j 
4 
; 
— 
| 
ae 
OLDEST HOUSE ae 


238 FLORIDA LAW JOURNAL 


REPORT OF THE PROBATE COMMITTEE 


Your Committe reports as follows: 


In obedience to Section (1) Article VII of the Constitution and By- 
Laws of the Association, your Committee has continued its functions dur- 
ing the past year, observing the operation and effect of the Probate Act, 
with a view to ascertaining the defects and insufficiencies of the Act. 
And in accordance with the expressed purpose of said Section of the Con- 
stitution, has formulated an amendatory bill designed to remedy the ob- 
served defects in the Act. 


The time since the effective date of the Act, Oct. 1, 1933, has been 
too short to demonstrate the need to modify the Act in any major aspect 
or to change its fundamental policy or legal theory in any particular. The 
operation of the Act in the County Judge’s Courts has been reported to 
be uniformly successful and satisfactory. Those County Judges of the 
State, through whose Courts the great majority of the probate work of 
the State passes, have voiced no criticism of the underlying legal theories 
of the Act. These judges have been interviewed by members of the Com- 
mittee, seeking to learn the results of the practical operation of the Act 
in the County Judge’s Courts. With two exceptions no objection has 
been raised by any County Judge other than the obvious errors incident 
to preparation and enactment of the Act. 


Throughout the past year the members of the Committee have been 
in communication with a great many of the lawyers of the State, seek- 
ing to learn from them of their problems under the Act and of any de- 
fects observed in the Act. Late in August, 1934, the Committee met in 
Jacksonville, Florida, for a two-day session to consider all questions and 
problems raised. Every point which had been raised by any lawyer or 
judge was given most careful consideration. 


The final decisions of the Committee are embodied in the bill attached 
hereto as an appendix, which bill the Committee unanimously recom- 
mends be presented to the 1935 Legislature for enactment. 


Before explaining the provisions of the proposed bill to amend the 
present Act, the two objections raised by County Judges should be noted, 
especially as the Committee considered it inadvisable to adopt either sug- 
gestion. 


One County Judge urged that Section 61 of the Act, relating to “Proof 
of Wills” be amended to allow proof of wills to be made before the Coun- 
ty Judge’s clerk as well as before the County Judge himself. Essential- 
ly the question is one of personal convenience as opposed to the incon- 
venience necessarily incident to a solemn judicial proceeding. The Com- 
mittee feels that if the principle involved in the Section is to be relaxed, 
then one might as well go the whole length and permit extra-judicial 
proof of wills before notaries public. This would be especially convenient 
in Pinellas, Volusia and perhaps some other counties. But the very ex- 
tended debate of the Conference of Bar Delegates in Orlando, Florida, 
on this question of the proof of wills and the unanimous vote of the Con- 
ference of Bar Delegates at Pass-a-Grille, approving this section as it 
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now stands, has induced the Committee to decide against this suggestion 
and leave the section unchanged. 


Two County Judges urged that Chapter 9283, Acts of 1923 be-re-en- 
acted either in its original or in some modified form, “to take care of 
small estates,” as they expressed it- Your Committee’s comments upon 
this situation, contained in its 1984 Annual Report, February, 1934, 
Florida State Bar Association Law Journal, Vol. 7, No. 10, p. 208, may 
well be here repeated, in view of the seriousness of the problem. 


“In this connection it should be noted that this very provision of the 
law has perhaps been the occasion of more adverse comment to date 
than any other change made by the Probate Act. It is not unlikely that 
disappointment over the elimination of this provision from the law is 
based to a greater extent upon an erroneous conception of the true effect 
of the former statute than upon the net actual result in last analysis of 
the change. Those who disapprove the change made in this phase of 
the law more often than not have misunderstood the practical limita- 
tions of the former statute and their disappointment largely results from 
the supposed loss of what never existed.” 


“Thus for example, under the former statute, an order of Administra- 
tion Unnecessary was wholly ineffectual to clear title to lands from the 
possible claims of creditors, for obviously an ex parte order, to the effect 
of the non-existence of a creditor, could not, in his absence, as due process 
of law, bar his right to recourse to the decedent’s lands for payment. 
Again, an order of Administration Unnecessary was itself wholly unneces- 
sary to enable heirs amicably to divide tangible personal property among 
themselves. They could do that without the order. Nor was such an 
order of any moment whatever in the matter of partition of lands. Fur- 
thermore, the order was no protection whatever in the division of a 
large estate even though not indebted. The Federal and State Estate 
Taxes were liens regardless of any such order and no corporation could 
afford to make transfer of stock upon such an order without actual 
knowledge of the value of the estate and even then at the risk of having 
itself to pay the Estate Taxes years later. And again under the former 
statute, money in the bank (not exceeding $1,000) might only be pro- 
cured upon such an order if the husband or wife surviving were the 
sole heir. So on, instance after instance may be cited in which the sup- 
posed efficacy of the former statute was wholly illusory. It is largely 
the supposed loss of these wholly non-existent benefits that it is believed 
has caused most of the comment.” 


“Practically the only real benefit of the former statute was simply to 
lessen the costs of collecting debts and converting choses in action into 
cash in small esates. Most estates containing choses in action are of a 
size to warrant administration -costs; and the small estate is likely to 
consist only of exempt property and therefore be susceptible of a very 
quick and cheap administration under the new Act. And so the estate 
which might derive benefit from the former statute is rather rare.” 


‘Nevertheless, your committee desires to leave the whole question open 
for further investigation and consideraton throughout the coming year, 
and desires to receive the views pro and con of all interested persons, 
and will, at the 1935 Convention, make further definite recommendations 
on this particular question.” 
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In line with the thought expressed in the last paragraph of the fore- 
going quotation, your Committee has given full consideration to this 
problem. It agrees that something should be done “to take care of small 
estates.” But its view is that the crux of the matter rests, not in the 
supposed value of the provisions of Ch. 9283, Acts of 1923, but rather 
in the subject of the relatively high costs in County Judge’s Courts in 
the administration of small estates. Something should be done about 
that, and, if done properly, little if anything will ever be heard again 
of this problem of the “Administration Unnecessary” section. 


What needs to be done is just this: The same steps should be taken 
to examine the facts with reference to County Judges’ costs and fees, 
that were taken by the Jacksonville Bar Association in 1932 and 1933 
with reference to Clerks’ fees and costs. An audit was made covering 
10 years. The average aggregate Clerk’s fee per law suit was ascertain- 
ed. This was discounted approximately 25% and Chapters 15,920, 
15,922 and 15,924 were enacted by the 1933 Legislature, fixing flat 
Clerk’s fees for suits in Duval County. (It might be stated here, by the 
way, that the extension of these three Chapters to state-wide effect would 
probably be very desirable). 


The County Judge’s fees in probate might well be fixed upon a flat 
fee basis, but upon a sliding scale. Thus, for example only, and not as 
a suggestion of amounts, such fees might be: 


(1) For exempt estates, $5.00 to cover all costs; 


(2) For estates exceeding the Constitutional exemption, and not large 
enough to pay a Federal estate tax, $25.00 to cover all costs. 


(8) For estates liable for Federal estate tax under the 1932 Act, 
$50.00 to cover all costs. 


(4) For estates in excess of the foregoing and liable for Florida 
estate tax, $100.00 to cover all costs- 


However, no such scale of fees should be fixed without careful inves- 
tigation of the facts; in other words, guesswork is no proper basis for 
the determination of appropriate fees. Without funds to pay for the 
work, nor a mandate to undertake same, your Committee has refrained 
from any such attempt. Furthermore, it is questionable if the subject 
is within the Constitutional jurisdiction of your Committee. Neverthe- 
less your Committee recommends the subject to the Association for con- 
sideration, and would suggest that this report be brought to the atten- 
tion of the County Judges’ Association of Florida, with the request that 
they undertake the fact finding function, upon the completion of which 
your Committee would be willing to frame the necessary legislation to 
remedy the situation. 


When that has been done, we shall probably hear no further call for 
the re-enactment of the “Administration Unnecessary” statute. 


Quite a number of other suggestions have come to the Committee dur- 
ing the past year, but time and space forbid even their enumeration, to 
say nothing of a full statement of the Committee’s views with reference 
to same, It must suffice to say, that the Committee has unanimously 
decided against all changes suggested except those included in the at- 
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tached bill whch the Committee now recommends be submitted to the 
1935 Legislature with the approval of the Association. 


Every lawyer in the State is thoroughly familiar with the defective 
condition of Section 35 of the Probate Act, the Dower Section, and of 
the cause thereof. The history of this section is fully set forth in the 
Committee’s 1934 Annual Report and Special Report of June 1, 1933, 
and in Redfearn on Wills and Administration of Estates in Florida. See 
Florida State Bar Association Journals’ May-June 1933, pp. 7-9, and 
February 1934, pp. 207-212, and also footnote 21 and text page 384 of 
Redfearn on Wills and Administration of Estates in Florida. Section 1 
of the appended bill corrects this defective section so that it will read as 
the Legislature undoubtedly intended that it should read. 


Sections 2 and 3 of the appended bill may well be explained jointly 
as they are companion sections. These two sections amend respectvely 
sections 72 and 74 of the Probate Act. These are two of the sections 
which were amended by the Legislature in the passage of the Act. For 
the Probate Committee’s original draft of these sections see Florida State 
Bar Association Law Journal, March 1933, p. 526. Comparison of the 
original sections 72 and 74 as introduced in the Legislature with Sections 
2 and 3 of the appended bill, will disclose that they are identical- The 
amendment now proposed is to strike out the words “of a resident of 
this State” from the first sentence of both sections. These are the very 
words inserted by the House of Representatives in amending these se- 
tions of the Probate Act in its enactment. In other words the presently 
proposed amendments would restore these sections to the form in which 
they were introduced in the 1933 Legislature. 


Now, why the proposed change? The two sections as originally draft- 
ed and introduced in the 1933 Legslature were broad in their language 
and made provision for the probate in Florida of “any will admitted to 
probate” elsewhere, both those of residents of Florida and those of non- 
residents. After the legislative amendments the sections were limited 
to wills “‘of a resident of this State admitted to probate” elsewhere. This 
excluded the wills of non-residents from the purview of the sections. 
This left no way to probate in Florida a will of a non-resident which had 
been probated in a foreign jurisdiction upon certified or exemplified 
copy as prima facie evidence of execution. That state of the law entails 
independent proof by witnesses in the Florida courts of the execution of 
foreign wills in order to probate same here even after probate in the 
foreign jurisdiction. Now, if Sections 72 and 74 of the Probate Act are 
desirable statutes in connection with probate in Florida of wills of resi- 
dents of Florida previously probated elsewhere, then obviously they are 
equally desirable statutes for the same purpose in connection with the 
wills of non-residents also. Accordingly the sections should be amend- 
ed so that they will cover both classes of wills. In fact, they will be 
found useful as to wills of non-residents very, very much more often 
than as to wills of residents. It should also be noted that Section 188 
of the Act relating to “Ancillary Administration” does not obviate the 
necessity of these amendments. The provisions of that section do not 
facilitate the probate of a foreign will. 


Section 4 of the appended bill amends Section 93 of the Probate Act. 
This section relates to the effect of judgments and decrees of a personal 
representative against an administrator ad litem. The language of sec- 
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tion 93 needs to be more circumscribed, so that it may not be inferred 
that an executor or administrator who acquires a judgment or decree 
against an administrator ad litem may have greater relief (e.g a writ of 
execution) than others who get similar judgments or decrees against 
personal representatives. See restrictions on executions against an es- 
tate in Section 123 of the Probate Act. This amendment merely har- 
monizes Section 98 with Section 123. 


Section 5 of the appended bill amends Section 97 of the Probate Act. 
This section relates to bonds of personal representatives. The amend- 
ment consists of the addition of the following sentence: 


“The requirements of this section shall not be applicable to banks and 
trust companies authorized by law to act as personal representatives.” 


The effect of the added sentence is to relieve banks and trust companies 
qualified to perform fiduciary functions under the laws of Florida from 
giving bonds as executors or administrators. The Committee is not unani- 
mous on the question whether banks and trust companies should give 
bonds as executors and administrators; but the Committee is unanimous 
on the proposition that they should not be so required as long as the Leg- 
islature continues Sec. 29, Ch. 13,576 Acts of 1929, in effect exempting 
banks and trust companies from giving bonds generally in fiduciary ca- 
pacities. It may well be that Sec. 29, Ch. 13,576, Acts of 1929 is not 
impliedly repealed by the Probate Act as regards bonds of corporate per- 
sonal representatives. (See Probate Committee’s 1934 Annual Report, 
Florida State Bar Association Law Journal, February 1934 issue, pp. 


208-9). But the matter should not be left in doubt. Hence this proposed 
amendment. 


Secion 6 of the appended bill harmonizes Section 58 of the Probate Act 
with Section 97, in the matter of bonds by banks and trust companies 
acting as curators. It is believed by the committee that under Section 58 
as enacted by the Legislature banks and trust companies are not required 
to give bonds as curators; but here again no doubt should exist. Accord- 
ingly the section is amended for the sake of clarity. If banks and trust 
companies are not required to give bonds generally as fiduciaries there is 


no sound reason why they should give bonds as mere temporary cura- 
tors. 


Section 7 of the appended bill amends Section 115 of the Probate Act, 
which relates to the petition by a widow for assignment of dower. The 
amendment consists of the addition of the second paragraph which re- 
lates exclusively to assignment of dower in lands conveyed by the husband 
whereof the widow had not relinquished her right of dower: 


As the Probate Act was introduced in the Legislature, the widow’s dow- 
er was limited by Section 35 (See Florida State Bar Association Law 
Journal, March 1933, p. 518) to lands ‘“‘“owned by her husband at the time 
of his death.” Thus the Georgia law was proposed for adoption. The 
Judiciary Committees of the Senate and House were opposed to the 
change, and as is well known, Section 35 was amended in the House. Sec- 
tion 115, covering assignment of dower, had been written in harmony 
with Section 35, and consequently took no cognizance of the possibility 
of dower in lands conveyed by the husband without the wife’s joinder. The 
additional paragraph now to be added to Section 115 simply makes pro- 
vision for the assignment of dower in lands conveyed by the husband be- 
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fore death without relinquishment by the wife. This amendment should 
really have been made to Section 115 at the time the House of Represen- 
tatives amended Section 35 in the 1933 legislative session. 


Section 8 of the appended bill amends Section 123 of the Probate Act, 
which prohibits executions and levies upon judgments against estates. The 
amendment consists merely of the addition of a saving clause, which is 
intended to clarify the section by a clear-cut statement that the section 
shall not be construed to prohibit enforcement of mortgages, pledges or 
liens against an estate or claims to specific property. 


The original purpose of Section 123 was to prevent an estate from be- 
ing picked to pieces by levy of executions. The underlying theory was to 
limit the effect of general judgments against personal representatives to 
the legal establishment of disputed claims, and thereafter to let such 
claims take their appropriate places with all other claims to be enforced 
by order of the County Judge. This virtually adopted the bankruptcy 
theory of distribution, and made it possible to eliminate Sections 5647- 
yg C.G.L., relating to insolvent estates. See Sec. 124 of the Probate 


_ The question has arisen if Section 123 has the effect of prohibiting 
foreclosure of liens, mortgages or pledges or ejectment or replevin. As 
such was never the intention of those who drafted the Act, it was thought 
best to say so in plain words and not leave the question to judicial de- 
termination. It is submitted that the proposed amendment does not 
change the true meaning of the section as it now reads, but simply ex- 
presses what is believed to be clearly implied. 


Section 9 of the appended bill amends Section 149 of the Probate Act. 
This section provides for the filing of objections to annual returns, and 
allows 30 days time therefor after the time limited for filing returns. 
In other words, it gives until May 1 each year to file objections to returns 
for the prior calendar year. The prior statute (Sec. 5551 C .G. L.) al- 
lowed the same 30 days time for filing objections to returns. 


Now, there was inherent in the former law and there is still inherent 
in the new law a practical difficulty with reference to returns filed at odd 
times after the legal return day. The former statute and the present sta- 
tute both give 30 days time for filing objections. But how is an interest- 
ed party to keep up with the matter? Must he go to the County Judge’s 
office daily or weekly for an indefinite period to keep watch so that he 
can examine the return when filed and then file objections if necessary? 
If he does not, the time for filing objections may run out before he learns 
that the report is filed. Such a situation should have been corrected 
when the new act was drawn. It was overlooked. It is now desired to 
remedy same. 


The new sentences added to the section allow any interested party to 
file a sort of caveat whenever an annual return has not been filed by April 
1, the return day. Then the personal representative must serve a copy of 
the return on the caveator and he then has 30 days after service within 
which to file objections. This new provision fully takes care of the prac- 
tical difficulty involved. It is true, it casts a burden on the personal 
representative, but nothing more than he should bear as the result of his 
neglect to file his annual return on time, and one which may be avoided 
by promptness- 
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Section 10 of the appended bill merely modifies the language of sec- 
tion 151 of the Probate Act to harmonize it with Section 149 as amend- 
ed. It is a companion section to Section 149, and if Section 149 is amend- 
ed, then the phraseology of Section 151 must likewise be modified cor- 
respondingly. 


Section 11 of the appended bill amends Section 187 of the Probate Act 
by adding the following sentences: 


“Personal property, both tangible and intangible, located in Florida in 
the possession of any person, firm or corporation may be delivered to the 
foreign personal representative of a non-resident decedent. Money, debts 
and accounts owing to a non-resident decedent may be paid to the foreign 
personal representative of such decedent. 


It is submitted that what is expressed in this additional sentence is al- 
ready definitely implied by various sections of the Act, as regards debts 
and intangibles. But since the question has arisen it is considered advis- 
able to let the Act expressly cover the point, and in addition it is consid- 
ered wise to include tangibies with intangibles for uniformity, especially 
as the former are relatively unimportant. 


Section 12 of the appended bill in effect amends Section 198 of the 
Probate Act to correct three obvious errors in the repealing clause of the 
Act. 


Section 2765 R. G. S., which should have been repealed, is now express- 
ly repealed. 


Section 2675 R. G. S., which should not have been attempted to be re- 
pealed, is re-enacted. 


Chapter 9283, Acts of 1923, which should have been repealed, is now 
expressly repealed. 


It is submitted that the only function of Section 11 is to make perfectly 
obvious the actual state of thelaw. This section makes no real change, 
for without the enactment of this section it is considered that the law is 
just as this section attempts to express it. For detailed discussion, see 
1934 Annual Report of the Committee, Florida State Bar Association Law 
Journal, February 1934 issue, page 207-208- 


No comment is necessary with reference to Section 13 of the append- 
ed bill. 


Finally, your Committee recommends that (a) this report be approv- 
ed and adopted, (b) that the Association approve the appended bill to 
amend the Probate Act and recommend the same to the 1935 Legislature, 
and (c) that the incoming Executive Council be directed to take such 
steps, through a Legislative Committee or otherwise as will adequately 
present the merits of the bill to the Legislature. 


Respectfully submitted, 


C. C. Copp, 

H. R. Hewitt, 

W. L. Jones, 

D. H. Redfearn, 

A. J. Rose, 

Wm. H. Rogers, Chairman. 
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APPENDIX 
Proposed draft of legislation for the Amendment of the Probate Act. 


A BILL TO BE ENTITLED 


AN ACT To correct errors and omissions which occurred in the draft- 
ing and enactment of the Probate Act, and to amend Section 35, Section 
58, Section 72, Section 74, Section 93, Section 97, Section 115, Section 
123, Section 149, Section 151, and Section 187, of Chapter 16,103, Laws 
of Florida, Acts of 1933, repeal Section 2765 of the Revised General Sta- 
tutes of Florida, Acts of 1923, and re-enact Section 2675 of the Revised 
General Statutes of Florida. 


BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF 
FLORIDA: 


Section 1. That Section 35 of Chapter 16,103, Laws of Florida, Acts 
of 1933, be and the same is hereby amended to read as follows: 


Section 35. DOWER IN REALTY AND PERSONALTY :—Whenev- 
er the widow of any decedent shall not be satisfied with the portion of 
the estate of her husband to which she is entitled under the law of de- 
scent and distribution or under the will of her said husband, or both, 
she may elect, in the manner hereinafter provided, to take dower, which 
dower shall be one-third part in fee simple of the real property owned 
by her husband at the time of his death or which he had before conveyed, 
whereof she had not relinquished her right of dower as provided by law, 
and one-third part absolutely of the personal property owned by her hus- 
band at the time of his death, free from all liability for the debts of the 
decedent, all estate and inheritance taxes and all costs, charges and ex- 
penses of administration; provided, however, that nothing herein contain- 
ed shall be construed as impairing the validity of the lien of any duly 
recorded mortgage or the lien of any person in possession of personal 
property. The homestead shall not be included in the property subject 


to dower but shall descend as otherwise provided in this Act for the 
descent of homesteads. 


Section 2. That Section 72 of Chapter 16,103, Laws of Florida, Acts 
of 1933, be and the same is hereby amended to read as follows: 


Section 72. PROBATE OF WILLS AFTER FOREIGN PROBATE.— 
A will admitted to probate in any other state or county (the original of 
which might be admitted to probate in this state) may be admitted to 
probate in this state in the Court of the County Judge having jurisdiction 
as prescribed by this Act. The petition for probate of such will in this 


state may be presented by the executior named in the will, or by any per- 
son interested. 


An exemplified or a certified copy of such will, and of the foreign or- 
der of probate, and of the letters, if any, issued thereon, shall be filed 
in the office of the County Judge where application is made for probate 
of such will, in lieu of the original will; and the same shall be prima facie 
evidence of its execution and admission to foreign probate. 


Any person cited may oppose the probate of such will as in the case 
of the original probate of a will in this state. All proceedings in con- 
nection with any such will, shall in all matters be, as nearly as may be, 
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similar to like proceedings in connection with wills originally probated in 
this state. 


Section 3. That Section 74 of Chapter 16,103, Laws of Florida, Acts 
of 1933, be and the same is hereby amended to read as follows: 


Section 74. EFFECT OF PROBATE OF WILL AFTER FOREIGN 
PROBATE AND OF NOTARIAL WILLS.—The probate in this state of 
a will admitted to probate in any foreign state or country or of a notarial 
will shall have the same force and effect as thought the original thereof 
had been probated in this state. 


Section 4. That Section 93 of Chapter 16,103, Laws of Florida, Acts 
of 1933, be and the same is hereby amended to read as follows: 


Section 98. JUDGMENT IN FAVOR OF PERSONAL REPRESEN- 
TATIVE.—If the personal representative is an adverse party, and in a 
proceeding in equity, recover a judgment or decree against the adminis- 
trator ad litem, the court may grant him such relief as he may be law- 
fully entitled to under the provisions of this Act. 


Section 5. That Section 97 of Chapter 16,103, Laws of Florida, Acts 
of 1933, be and the same is hereby amended to read as follows: 


Section 97° BONDS OF PERSONAL REPRESENTATIVE.—Every 
person to whom letters testamentary or of administration are directed 
to issue (unless the testator waived such requrement), shall be required 
by the judge before such letters issue to execute and file in his office a 
bond with two or more sufficient sureties to be approved by the County 
Judge, or an authorized surety company as surety, in such penal sum as 
the County Judge may deem sufficient, respect being had to the value 
of the estate, payable to the Governor of the state and his successors in 
office, conditioned to perform faithfully all duties as such personal rep- 


resentative according to law. In form the bond must be joint and sev- 
eral. 


The requirements of this section shall not be applicable to banks and 
trust companies authorized by law to act as personal representatives. 


Section 6. That Section 58 of Chapter 16,103, Laws of Florida, Acts 
of 1933, be and the same is hereby amended to read as follows: 


Section 58. CURATORS.—The County Judge, whenever it is neces- 
sary, sua sponte or upon the application of any person, may appoint a 
curator to take charge of the estate of any deceased person until letters 
are granted. If, however, the person entitled to letters is a resident of 
the county where the property is situated, no such curator shall be ap- 
pointed until after such notice as the county Judge may direct to such 
person entitled to letters. Upon the appointment the County Judge shall 
direct the person in possession of the effects of the deceased forthwith 
to deliver them into the possession of the curator, and this order, when 
not obeyed promptly, may be enforced by attachment and imprisonment 
for contempt. If it shall be made to appear to the County Judge, upon 
sworn petition, that there is great danger that said property or any portion 
of the same is likely to be wasted, destroyed or removed beyond the juris- 
diction of the court, if the appointment of a curator should be delayed by 
giving the notice herein provided, then it shall be lawful for such judge 
to appoint a curator without first giving such notice. 
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Upon special orders of the County Judge from time to time the cura- 
tor may be authorized to perform any duty or function of an adminis- 
trator or executor. 


Such bond shall be required of the curator as the County Judge shall 
deem necessary to secure the property, or proceeds in case of sale, and 
the County Judge may make an order for the sale of such portion of the 
property as should be sold; provided,however, that no such bond shall be 
required of banks and trust companies as curators. The curator shall 
file immediately an inventory of the property. When the personal rep- 
resentative qualifies, the curator shall immediately account to the person- 
al representative and deliver to him all assets of the estate in his hands 
and in default thereof shall be subject to the provisions of this Act relat- 
ing to removed executors or administrators. 


Curators shall be allowed such compensation for their services as the 
County Judge shall deem reasonable. 


Section 7. That Section 115 of Chapter 16,103, Laws of Florida, Acts 
of 1933, be and the same is hereby amended to read as follows: 


Section 115. PETITION BY WIDOW FOR ASSIGNMENT OF DOW- 
ER.—If the personal representative fails to file a petition for the as- 
signment of dower, the widow may file such petition, setting forth her 
claim, and specifying as particularly as may be known to her the prop- 
erty in which she claims dower, and praying for the assignment of the 
same: Citation shall be served upon the personal representative, the 
heirs, devisees, legatees and distributees, or such of them as do not ap- 
pear and join in the proceedings. 


The widow may in addition file her extraordinary petition or petitions 
for assignment of dower in the County Judge’s Court of any county or 
counties in this state, where any lands lie which her husband had before 
conveyed, whereof she had not relinquished her right of dower as pro- 
vided by law. Citations shall be served upon all persons adversely inter- 
ested. Proceedings thereupon shall be, as nearly as may be, similar to 
those for the ordinary assignment of dower. 


Section 8. That Section 123 of Chapter 16,103, Laws of Florida, Acts 
of 1933, be and the same is hereby amended to read as follows: 


Section 123. EXECUTION AND LEVIES PROHIBITED.—No exe- 
cution shall issue upon or be levied under any judgment against a dece- 
dent or against the personal representative, nor shall any levy be made 
against any property, real or personal, of the estate of a decedent. Claims 
upon all judgments against the decedent shall be filed in the same man- 
ner as other claims against estates of decedents. 


Provided, however, that the provisions of this section shall not be con- 
strued to prevent the enforcement of mortgages, pledges or liens, or claims 
to specific property, real or personal. 


Section 9. That Section 149 of Chapter 16,103, Laws of Florida, Acts 
of 1933, be and the same is hereby amended to read as follows: 


Section 149. OBJECTIONS TO RETURNS.—Upon the filing of re- 
turns with the County Judge by personal representatives, any person in- 
terested as creditor, legatee, distributee, devisee, or heir at law may, with- 


q 
4 
4 
4 
q 
4 
3 
4 
“a, 
4 
q 
4 
oe 
: 


248 FLORIDA LAW JOURNAL 


in thirty days after the time limited by law for filing the same, file ob- 
jections in writing to the account or any item thereof, specifying the 
ground of objection. No item previously approved by order of the Coun- 
ty Judge upon notice shall be subject to objection. If any personal rep- 
resentative shall fail to file his annual return on or before the first day 
of April in any year, any person interested in the estate may file in the 
office of the County Judge a written demand for service of a copy of the 
return, which demand shall contain the postoffice address of the person 
filing the same. If any demand is on file at the time the return is filed, 
the personal representative shall serve a copy of the return upon the per- 
son who filed the demand therefor, and file proof of the service thereof 
in the office of the County Judge, and objections may be filed to the re- 
turn at any time within thirty days after the service of copy thereof. 


Section 10. That Section 151 of Chapter 16,103, Laws of Florida, Acts 
of 1933, be and the same is hereby amended to read as follows: 


Section 151. AUDIT OF ACCOUNTS NOT OBJECTED TO—If no 
objections are filed to any return within the time limited by law for fil- 
ing objections, the County Judge shall proceed to examine and audit said 
return and accounts and enter his order thereon. 


Section 11. That Section 187 of Chapter 16,103, Laws of Florida, Acts 
of 1933, be and the same is hereby amended to read as follows: 


Section 187. ACTIONS BY AND AGAINST FOREIGN PERSONAL 
RJEPRESENTATIVES. — Personal representatives who shall produce 
probate of wills or letters of administration duly obtained in any of the 
States or Territories in the United States and properly authenticated un- 
der the Act of Congress of the 26th of May, A. D. 1790, shall be author- 
ized to maintain actions in the several courts in this state under the same 
rules and regulations as other plaintiffs. 


Personal representatives appointed in any state or country may be sued 


in this state wth reference to property in this state and may defend any 
such action. 


Debtors, residing in Florida or whose property in Florida is subject 
to a lien or mortgage held by a non-resident decedent, are authorized to 
make payment to foreign personal representatives, and a\proper satis- 
faction, executed as required by law for record, if there be attached there- 
to a duly certified copy of the letters or other evidence of authority of such 


foreign personal representative, may be recorded in the appropriate pub- 
lic records of this state. 


Personal property, both tangible and intangible, located in Florida in 
the possession of any person, firm or corporation may be delivered to 
the foreign personal representative of a non - resident decedent. Money, 
debts and accounts owing to a non-resident decedent may be paid to the 
foreign personal representative of such decedent. 


Section 12. Whereas in the enactment of Chapter 16,103, Laws of 
Florida, Acts of 1933, it was intended to repeal Section 2765 Revised Gen- 
eral Statutes of Florida, and by transposition the figures were written to 


read “2675,” now, therefore, in order to correct said error, it is further 
enacted : 


- 
ig 
‘ 
: ‘ 
| 
\ 
f 
: 
| | 


FLORIDA LAW JOURNAL 


249 


(a) That Section 2765 of the Revised General Statutes of Florida be 
and the same is hereby repealed. 


(b) That Section 2675 of the Revised General Statutes of Florida, 
which reads as follows: 


“TO WHAT JURISDICTION VENUE CHANGED.—The order grant- 
ing change of venue shall remove the case to some circuit court in the next 
nearest circuit if the same be in a circuit court, or some next nearest 
county court if the case shall be in a county court, or to the next nearest 
county judge when the case shall be in a county judge’s court, or to the 
next nearest justice of the peace of same county or county judge of same 
county when the case is in the court of a justice of the peace. If the 
judge of such nearest circuit court or county, or justice of the peace 
court or county court, or justice of the peace court, or the county judge 
be disqualified, some other circuit, county or justice’s district shall be 
selected.” be and the same is hereby re-enacted. 


AND WHEREAS in the enactment of the aforesaid chapter, Section 
3724 Revised General Statutes of Florida was repealed, but Chapter 9283, 
Laws of Florida, Acts of 1923, which amended said Section 3724, was 
not repealed, now, therefore, in order to correct said error, it is further 


enacted: 


(c) 


same is hereby repealed. 


That Chapter 9283, Laws of Florida, Acts of 1923, be and the 


Section 13. This Act shall take effect immediately upon its becoming 


a law. 


Report of Membership Extension Committee 


We, your special committee on member- 
ship extension, beg leave to report as fol- 
lows: 


On January 1, 1934, there were around 
700 names carried on the rolls of the Florida 
State Bar Association, some of which were 
delinquent. 


At the Palm Beach Convention 43 new ap- 
plicants were elected to membership. Dur- 
ing the remainder of the year 387 individu- 
al applications have been acted upon favor- 
ably, together with the acceptance of group 
membership of Gainesville with 26 members, 


Lake Worth with 7 and St. Petersburg with 
81. 


Of the above group 
were 6 new members in the Lake Worth 
group; 19 in the Gainesville group and 43 
in the St. Petersburg group. These three 
group applications were received and approv- 
ed for the second half of 1934. 


memberships there 


Applications have been received and ap- 
proved beginning January 1, 1935, as follows: 


Palm Beach County Bar Association, 93 
Hillsborough County Bar Association, 133. 
St. Johns County Bar Association, 17. 


Brevard County Bar Association has voted 
to make group application, but at the time 
this report is made has made no formal 
application. 


There are 904 names now carried on the 
rolls of the Association, none of which is 
delinquent for any years preceding 1934. 


Respectfully submited. 
C. EDMUND WORTH, Chairman. 


Tim Sellers, K. D. Harris, E. C. Watson, 
Arthur Shoupe, James H. Taylor, Murray 
Hamner, J. R. Wells, Ronald A. Julian, M. 
L. Stevens, Edwin Walker, Jack While, Charles 
S. Ausley, Hugh M. Taylor, G. A. Buie, J. 
McHenry Jones, T. F. West, Jr., W. E. Smith, 
Zach Douglas, W. S. Fielding, Thomas N. 
Tappy, Miller Walton, Playford A. Naylor, 
W. T. Hendry, F. B. Harrell, Jim Clements, 
W. H. Malone, Alto Adams. 
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Report of Membership Committee 


We, your committee on membership, have 
received, approved and passed on to the Ex- 
ecutive Council of the Florida State Bar As- 
sociation, since the Palm Beach Convention, 
the applications of 37 individual members of 
the Florida Bar. 


We have also received, approved and passed 
on to the Executive Council the group mem- 
bership application of the Lake Worth Bar 
Association, consisting of 7 members; the 
group membership of the Eighth Judicial Cir- 
cuit Bar Association, consisting of 26 mem- 
bers; and the St. Petersburg Bar Association 


ber: 

sucl 

com 

in the Gainesville group and 43 in the St. I 
Petersburg group. These group applications ti 

were received and approved for the second ia 


half of 1934. 


The committee has received, approved and of 


passed on to the Executive Council group lon 
memberships to take effect as of January 1, pro 
1935, as follows: gue 

Palm Beach County Bar Association, 93. ee 


Hillsborough County Bar Association, 133. 
St. Johns County Bar Association, 17. isl 


3 Respectfully submitted. tra 
group membership of 81 members. ak RVER. Chai sit 
Of the above group memberships there were - R. CARVER, Chairman. lue 
6 new members in the Lake Worth group, 19 Erle B. Askew, George T. Shannon. An 
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Report of American Law Institute Committee 


The undersigned Committee respectfully begs 
leave to report that, for a large portion of 
this year, the Committee has been actively 
engaged in seeking funds to procure Florida 
annotations to the American Law Institute re- 
statements, particularly those that have been 
published in book form, subsequent to the 
subject of “Contracts”, namely, “Agency” and 
“Torts.” With this in mind the Committee 
sought and secured the support of the Exe- 
cutive Council of the Florida State Bar Asso- 
ciation for a proposal that the annotation 
work be financed by the use of Federal Re- 
lief funds and be made a project for the pur- 
pose of employing competent annotators who 
are in financial need of the work. With this 
in view, a project was prepared, which in Ju- 
ly 1934, secured the endorsement of the Ex- 
ecutive Council of the Florida State Bar As- 
sociation, and subsequently secured the en- 
dorsement of all of the members of the Su- 
preme Court and the Florida Planning Board. 
This project, in the form in which it was 
finally prepared and thus approved, was then 
submitted to the office of Julius F. Stone, the 
Federal Administrator of Florida. From that 
time on we have been engaged in an effort 
to get favorable action by the allocation of 
funds for the project by the office of the 
Federal Administrator. The difficulty in se- 
curing such action seems to be that grants 
for professional and non-manual projects 
have been abandoned by the Florida Relief 
Administration during 1934, and, instead the 
program of the Administration has proceed- 
ed upon a purely relief basis. The Adminis- 
tration has been open-minded to consider our 
proposition on a purely relief basis, that is 
to say, the Relief Administration approves 
our project in principle but is dubious wheth- 
er we can find a sufficient number of impe- 
cunious lawyers in acute financial need in 
Florida to justify furnishing them relief. 
We have had difficulty in getting any law- 


yer in Florida to admit he is in need of work 
or funds. 

We wish to express the appreciation of 
the Committee for the very satisfactory co- 
operation furnished the Committee by the f— . 
Executive Council of the Florida State Bar f ' 
Association, the President of the Florida [— 
State Bar Association, and the Chief Justice ye 
of the Supreme Court, Honorable Fred H. > W' 


Davis, of Tallahassee, all of whom have done m 
their very honest best in order to effectuate > _ 
the purpose we have in mind. 9%» 


The very regrettable thing in regard to this | Ps 
project is that, even without relief funds, | 


only a very small actual expenditure would : 
be required to get the work competently *: 
done. For instance, we could easily have the fe 
entire subject of “Agency” annotated to the i. 
Florida decisions for $600.00. ‘s 
The Committee has, in past years, sought [| s 
funds in two different ways: YZ 
FIRST: By voluntary contribution by af- |) * 
fluent members of the Florida State Bar As- |) ! 
sociation; and, : 
SECOND: By grant from the Legislature. || , 
The financing of the re-statement of the — 
subject of “Contracts,” was accomplished by % , 
a conjunction of both methods. However, the } 


Legislature is not “sold” on the necessity for 
this work and we no longer have many af- 
fluent members of the Florida State Bar As- 
sociation. In this regard, however, we wish 
to say that our last and abortive effort to se- 
cure voluntary contributions was magnifi- 
cently responded to by quite a number of the 
members of the Bar. The only difficulty was 
that we could not secure a sufficient num- [9 | 
ber of contributions to carry on the work. 
Moreover, the work is a sort of an endless 
chain, which, if initiated, would continue to 
call for further contributions, intermittently, 

over a period of years. We are not in a po- 
sition as a Committee to call upon the mem- 
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bers of the State Bar Association, for any 
such an indefinite and constant recurring 
commitment. 


It would be, of course, a very happy solu- 
tion of our problem if an adequate appropri- 
ation could be obtained from the  Legisla- 
ture, at its session to be held in the Spring 
of 1985. Two thousand dollars would go a 
long way. Such an appropriation would 
probably enable Florida to rejoin the van- 
guard of the States in the annotation work 
for the entire ensuing two years. Our ex- 
perience, however, in regard to the last ap- 
propriation, which was allocated by the Leg- 
islature for the annotation work on “Con- 
tracts” but which was inserted in the Univer- 
sity of Florida budget, leads us to the ine- 
luctable conclusion that it is not a satisfac- 
tory method to include such an item in the 
University budget and thus render the fund 
so allocated available to be diverted by the 
University authorities. If this Legislature 
provides funds, we suggest that they be al- 
located to the budget for the Supreme Court, 


or separately budgeted so that they will on- 
ly .be used for the purpose for which they 
were appropriated. 


The Committee is still working on _ the 
problem of financing this project and has 
now asked the President of the United States 
to bespeak funds for this purpose. Of course, 
the probability is that the matter will not 
reach the personal attention of the President, 
or be favorably considered. Yet it ought to 
reach the personal attention of the President 
and be favorably considered by him. 

It remains the intention of the Committee 
to do everything reasonable to accomplish 
the Florida annotation work to the end that 
the Florida State Bar Association and the 
profession of law in Florida may profit by 
the Florida annotations of the American Law 
Institute re-statements. 


Respectfully submitted. 
GEORGE PALMER GARRETT, 


As Chairman of the Committee. 


Report of Committee on Legislation 


The committee on legislation submits this, 
its final report. 


The legislature not having met during the 
year 1934, this committee had very little 
work to do but we report the holding of one 
meeting. 

This committee met in Tampa, on October 
5, 1934, for the purpose of discussing the pro- 
posed amendments to the Constitution to be 
voted on by the people in the November 
election. It was decided at that meeting that 
this committee could do nothing other than 
write to each of the presidents of the dif- 
ferent bar associations, a letter as a means 
of disseminating among the voters, knowl- 
edge of the legal purposes and effects of the 
several constitutional amendments. 

We are setting out- herewith, the letter 
which was written to each one of the pres- 
idents. 

“October 17, 1934. 
“Dear Sir: 

“The Committee on Legislation of thé 
State Bar Association, at a meeting just 
held, considered means of disseminating 
among the voters knowledge of the legal 
purposes and effects of the several extreme- 
ly important constitutional amendments 
which will be voted upon in November. 
While there has been much discussion of 
some of these amendments perhaps a great 
majority of the voters do not understand 
and have had little advice concerning their 
legal aspects. ‘ 

“The time is short and without the ready 
cooperation of the local bar associations in 
the State there is no chance to accomplish 
anything along this line. Perhaps you have 
a standing committee or have already ap- 


pointed a committee to deal with this sub- 
ject. If you have, will you not please see 
that the committee functions, and if not, will 
you not appoint a committee for the purpose 
of furthering knowledge on the part of the 
public concerning these amendments? 

“Our idea is that if open forum discuss- 
ions on the various legal aspects of these 
amendments could be held throughout the 
state and the newspapers would print such 
discussions or, if that is impractical in some 
communities, the local committees would 
furnish information to the local newspapers 
for publication, a great deal could be ac- 
complished before November 6th. It is, of 
course, not our idea that the merits of the 
proposed amendments be dealt with, but sim- 
ply that the public may be correctly inform- 
ed by competent lawyers exactly what the 
legal effect of the passage of these amend- 
ments would be so that an intelligent vote 
on the merits of the amendments may be se- 
cured. 

“Thanking you in advance for your coop- 
eration, I am 

Yours very truly, 
Signed: JAMES WHITEHURST. 
Chairman Com. on Leglislation. 
Florida State Bar Association. 


In conclusion, your committee begs leave 
to state that they stand ready to perform 
in this or any other capacity which the As- 
sociation might need them. 

Respectfully submitted, 
JAMES WHITEHURST, Chm. 
JOHN BELL. 

E. A. CLAYTON. 
E. B. DONNELL. 
R. E. KURTZ. 
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Report of the Committee on Unauthorized Practice 
of the Law 


RECOMMENDATION 


That the Committee be continued, and that it receive the active coop- 
eration of the members of the Association. 


REPORT 


This Committee can be of material assistance to the State and local 
Bar Associations in the prevention of unauthorized practices, and furnish- 


ing information and advice. 


Although it 1s generally known there are 
many instances of unauthorized practices in 
Florida, not a single complaint has been re- 
ceived by the Committee. For this reason, 
the Committee has not been active. 


Members of the State and local Bar Asso- 
ciations are requested to keep this Commit- 
tee fully informed of their activities in the 
prevention and prosecution of unlawful and 
unauthorized practices. Such information 
will permit this Committee to act as a clear- 
ing house, and to co-ordinate such activi- 
ties through the Law Journal for the infor- 
mation of all members of the Association. 


Instances of unauthorized practices should 
be brought to the attention of the Commit- 
tee, and the Committee authorized to adjust 
such complaints amicably if possible. If 
complaints cannot be adjusted amicably, 
then the Committee should resort to the 
Courts. 


LEGISLATION AND AGREMENTS 


It is not believed that Legislation will 
prove very successful in eliminating unau- 
thorized practices for the reason that it is 
difficult to define or limit the practice of 
Law, or to establish a basis of relationship 
between lawyers, and laymen and lay organ- 
izations. 


It is believed, however, that much may be 
accomplished toward ending unauthorized 
practices by agreements entered into  be- 
tween the State and local Bar Associations, 
and banks, trust companies, title insurance 
companies, abstract companies, etc., wherein 
acceptable practices may be formulated, 
thereby resulting in a better understanding. 


COLLECTION AGENCIES AND 
LAW LISTS 


While the Committee has not given a great 
deal of consideration to the activities of 
collection agencies and commercial law lists, 
it is known that many instances of unau- 
thorized practices originate with these agen- 
cies. The Committee is therefore of the 
opinion that the State and local Bar Asso- 
ciations should review existing Statutes of 
other States relating to such agencies, and 
should attempt to induce the Legislature to 
adopt appropriate Statutes governing the op- 
eration of such agencies. 


TITLE INSURANCE COMPANIES 


The Committee does not believe it good 
practice for title insurance companies, insur- 
ing the title to land, to be allowed to fix the 
fee of the lawyer examining the title. The 
present method of operation by many of 
these companies should be investigated. 


ACCOUNTANTS 


Instances have been called to the attention 
of members of the Committee of accountants 
and auditors preparing and obtaining certifi- 
cates of corporation for clients, and charg- 
ing a fee therefor. It is recommended that 
an appropriate Statute be enacted by the 
Legislature providing a method whereby the 
Secretary of State may be enabled to assist 
in curbing this practice. 


Respectfully submitted, 


MAXWELL BAXTER, Chairman. 
CHAS. A. MOREHEAD. 

DAVID P. DUNHAM. 
HARRISON BARRINGER. 
SUMPTER LEITNER. 


Report of Committee on Bar Integration 


To the Conference of Local Bar Delegates: 


On page 76 of the July issue of the State Bar Journal there appears 
the preliminary report of this Committee, and on page 75 there is a let- 
ter directed to the members of the Bar requesting comments or criti- 
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cisms of the preliminary report, to be directed to the chairman of this 


Committee. 


Letters were sent to the Presidents of the Local Bar Asso- 


ciations in the State requesting that they meet and consider the report, 


and make any suggestions towards its improvements. 


To date no sug- 


gestions have been received by the Chairman of the Committee from any 


local Association. 


At the mid-year term conference of Bar Del- 
egates in Tampa the members of the Com- 
mittee present were of the opinion that, 
lacking further suggestions from the local 
Associations, the preliminary report, which 
appears on page 76 of the Law Journal of 
July, 1935, embodies all points that under 
the present organization, can be made. 

Some question has arisen among the mem- 
bers of the Committee as to the situation 
which will be oceasioned by the failure of a 
local Association, once becoming a compon- 
ent unit of the State Association, failing to 
meet its dues on the required date, but the 
re-draft of paragraph 10 of the rules and 
regulations of the Executive Council, recent- 
ly made, clears up this situation. In sub- 
stance, it proves that group membership 
dues shall be payable as of January first of 
each year after admission, and a failure of 
the local Association to pay such dues shall 
automatically cancel the group membership, 
and members of such local Association may 
preserve their membership in the State As- 
sociation by paying their dues at the individ- 
ual rate. 

Another suggestion has been made by the 
Committee membership, and that is that Sec- 
tion V of the Preliminary Report be amend- 


ed by adding the following language: “Pro- 
vided that after admission, expulsion from 
local Association for non-payment of dues 


shall not affect membership in the State As- 
sociation.” Printed in this issue of the 
Journal is the final report of this Committee. 
We urge the serious consideration of this 
report by all members of the Association, 
and recommend that the regulations appear- 
ing in the final report be made a part of the 
laws governing the State Association. 
Respectfully submitted, 


T. HARRIS DREW, Chairman. 


FINAL REPORT OF . 
THE COMMITTEE ON THE INTEGRATION 
OF STATE AND LOCAL BAR 
ASSOCIATIONS 


Section I. LOCAL BARS MAY BECOME 
COMPONENT UNITS. Any regular organiz- 
ed city, County or Circuit bar organization 
or society now existing, or which may here- 
after be organized in the State of Florida, 
may, upon the affirmative vote of such per- 
centage of its total membership as shall be 
determined by such local organization, be 
admitted as a component unit of the Florida 
State Bar Association. 


Section II. METHOD OF ADMISSION 
AND REQUIREMENTS OF APPLICATION. 


Such local association desiring admission to 
the Florida State Bar Association as a com- 
ponent unit thereof as set forth in Section 
I hereof shall, upon the affirmative vote of 
its membership as prescribed in Section I 
hereof, make written application to the Flor- 
ida State Bar Association over the name of 
its President or Vice-President, and Secre- 
tary or Assistant Secretary, which applica- 
tion shall have appended to it a list of all 
members of such local organization, their 
mailing address, and date of admission to 
practice. Such application shall be mailed 
to the Secretary of the Florida State Bar As- 
sociation. 

Section III. DUTIES OF EXECUTIVE 
COUNCIL AND FORM OF CERTIFICATE. 
The Executive Council shall, at its next 
meeting after receiving such application, 
vote upon such application, and if a major- 
ity of the membership of the Executive 
Council present at such meeting vote in fa- 
vor of the application a certificate of affili- 
ation, signed by the President and attested 
by the Secretary of the Florida State Bar As- 
sociation, shall be issued to such local as- 
sociation. Such certificate shall be in such 
form as shall be prescribed by the Executive 
Council. 

Section IV. LOCAL MEMBERSHIP AD- 
MITTED IN ENTIRETY. Upon such certifi- 
cate being issued all members in good stand- 
ing of such local organization shall become 
members of the Florida State Bar Associa- 
tion and, upon the payment of the dues 
hereinafter provided to the Florida State 
Bar Association, shall be entitled to all the 
benefits and privileges of the State organ- 
ization, including the Florida State Bar As- 
sociation Journal. 

Section V. REQUIREMENTS OF ADMIS- 
SION. For lawyers practicing in Circuits, 
Counties, towns or cities where there is a 
local affiliated association, membership in 
one of such affiliated organizations shall be 
a prerequisite to membership in the Florida 
State Bar Association, provided that this sec- 
tion shall not apply to any present member 
of the Florida State Bar Association; pro- 
vided further, that after admission, expul- 
sion from the local association for non-pay- 
ment of dues,, shall not affect membership 
in the State Association. 

Section VI. SUSPENSIONS AND EXPUL- 
SIONS. The suspension or expulsion of any 
member of the Florida State Bar Association, 
for any reason, shall automatically be an ex- 
pulsion from the local organization. The 
expulsion or suspension of a member from 
any local organization, except for the non- 
payment of dues, shall automatically be an 
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expulsion from the State organization. 


Section VII. LOCAL ORGANIZATIONS 
INDEPENDENT UNITS. Local organiza- 
tions, after admission as a component unit, 
shall in all respects maintain their identities 
as an independent organization with full 
power, control and management over its own 
activities and affairs, including  qualifica- 
tions for membership therein, except as here- 
in expressly provided to the contrary. 


Section VIII. AMOUNT OF DUES. Dues 
of any local organization shall be fixed in 
such amount as shall be determined by such 
local organization, plus the annual dues of 
the Florida State Bar Association, as now 
fixed by Article II of the Constitution of the 
Florida State Bar Association. 


Section IX. COLLECTION OF DUES. The 
local organization shall collect all dues, both 
local and Florida State Bar Associations, and 
transmit to the Treasurer of the Florida 
State Bar Association its portion thereof 
when collected, at such intervals as shall be 


requested by the Treasurer of the 
State Bar Association. 


lected, except where such local organization 


applies for any secured group membership,’ 


Florida! 
The local organiza-” 
tion shall not be responsible for dues uncol- 7 


as authorized by Article II of the State Bar” 
Constitution, adopted June 11, 1934, and set” 
forth on pages 26 and 27 of the June issue © 


of the Florida State Law Journal. 
Section 


than one local affiliated organization, 


tion. 
Section XI. DEFINITION OF “AFFILIA- 7 
TED ORGANIZATION”. The term “affiliat- 7 


ed organization,” or “association,” as 
herein, shall include’ those 


ed. 


Report of Committee on Memorials 


The Angel of Death, that comes to all men, has invaded our midst dur- 
ing 1934, and has taken a heavy toll of our membership. 


Among the names it is our sad duty to chronicle in this manner as a 
Memorial are the leading members of the Bar, as well as outstanding cit- 


izens of the State, as follows: 


Jerome E. Wideman, West Palm Beach 
Leonidas E. Wade, Green Cove Springs. 
John W. Sisson, Titusville. 

Milton Pledger, Kissimmee. 

J. F. Albert Ecke, Miami. 

Edward Wright Taylor, Cocoa. 

Marshall C. Musser, St. Petersburg. 
Judge George M. Bilger, St. Petersburg. 
Elvin A. Bass, West Palm Beach. 

D. N. Trotman, Defuniak Springs. 
Michael Baum, Cocoanut Grove. 

Albert Wright, New York City. 

David Peel, Melbourne. 

Hugh Hale, Brooksville. 

E. P. Axtell, Jacksonville. 

George C. Martin, Brooksville. 

Robert L. Shipp, Miami. 

Hugh C. MacFarlane, Tampa. 


Having answered the final call, it remains 


for us to profit by the example of their lives, 9 


and: 


“So live that when thy summons come to join 4 


The innumerable caravan which moves 


To that mysterious realm where each shall 4 


take 
His chamber in the silent halls of death 
Thou go not, like the quarry slave at night 


Scourged to his dungeon, but sustained and 
By an unfaltering trust, approach thy grave, 


sothed 


Like one that wraps the drapery of his couch 
About him, and lies down to pleasant dreams.’ 


Respectfully submitted, 


HILTON S. HAMPTON, Chairman. 7 


L. P. HARDEE, 
NATHAN G. ROBERTSON, 


X. DUPLICATE MEMBERSHIP.” 
Should any person be a member of more/” 
he 
shall in no event be required to pay dupli- 
cate dues to the Florida State Bar Associa-! | 


a 


used 
associations 
which have, or may hereafter secure, group 7 
membership as now provided in Article XI of © 
the State Bar Constitution, as well as those ~ 
becoming component units, as herein provid- 7 


Committee. 


Report of Committee on Noteworthy Changes in the 
Statute Law 


Your Committee on Noteworthy Changes in the Statutory Law begs 


leave to report as follows: 


We suggest that the name of our Committee is misleading in that it 


implies that it is our duty to perhaps discuss noteworthy changes in stat- 
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of this Association on Probate Law in its it is necessary that a married woman join 
efforts in proposing and procuring the en- her husband in the sale of personal prop- 
‘Sactment of our present probate law. How- erty for the purpose of releasing her dow- 
Sever, we suggest that that probate law be so er therein. We suggest that this ambiguity 
“Samended as to provide for the non-adminis- be removed and we suggest that any law 
tration of estates of decedents where said along this line provide for the validation of 
“Jestates are not indebted, and we suggest that ll sales of personal property  theretofore 
“Jin lieu of the former law of non-adminis- made which are otherwise valid. 

“Jtration that a provision be made whereby the 3. 
probate court upon petition of the heirs or 
some of the heirs of a decedent, setting forth 
that said decedent died intestate and_ that 


“that the heirs at law can amicably settle 
said estate, shall enter an order of publica- 
“Ytion to be published once a week for four 
consecutive weeks in some newspaper pub- 


should not be dispensed with, and in the 

event no cause is shown to the contrary, 
; ne Court shall enter we order designating injunction or supersedeas bonds have been 

heirs at law and their respective inter- 

entered into and liability has accrued there- 
ests in said estate and declaring that said 


Mi nection we suggest that the Ceurt have said bond, without the necessity of an in- 


4a bond in such sum as may be fixed by the 5. We suggest that pleas in abatement 
) Court, conditioned to return said estate or 2nd to the jurisdiction and to the merits 


Bto pay any debts that might be presented Same time, but no such plea shall operate 


is no newspaper published in the county pleas. 
“where decedent died or where such pro- 
# ceedings are had, the notice shall be posted 7. The Committee has given some thought 
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utory law which have already been enacted and we are unable to see 
wherein it would benefit the profession or the administration of justice 
for us to enter into a discussion of changes which have already been made 
and are now in operation, since such subject could better be handled by 
some outstanding speaker on each subject. For that reason we have con- 
strued our duties to be, as has the Committtee for the past several years 
so construed them, to suggest changes in the law which should be made 
for the advancement of the profession and the administration of law. 
Therefore we suggest that our Committee’s name be changed to “Commit- 


tee on Suggested Changes in the Statutory Law” to the end that the title 
would not be misleading. 


1. We laud the services of the Committee that there is serious question as to whether 


We suggest that the law relating to 
service upon non-resident corporations be 
simplified and made definite, and suggest a 
simple order of publication to be signed by 
the Clerk upon affidavit of complainant or 
his solicitor that there is no resident agent 
in the State of Florida or other person, ser- 
vice upon whom would bind such non-resi- 
dent corporation. In other words, we be- 
lieve that the law should be so amended as” 
to place non-resident corporations upon a 
parity with and subject to the same rules 
of service as non-resident individuals. ( 


4. We suggest that in all cases wherein 


there are no debts against the estate and 


lished in the county, commanding all persons 
interested to show cause at a day to be 
named therein why said administration 


estate is not indebted and that administra- ©” that the Court trying said suit shall have 
power and jurisdiction to enter final judg- 
tion is unnecessary thereon and _ ordering 
ment or decree against the sureties for all 
that said estate be delivered without admin- the 
istration to the heirs at law. In this con- 


power to require said heirs at law to file dependent suit by the obligee. 


such portions thereof as may be necessary i any cause of action shall be filed at the 


and established within the period of one 8 a waiver of any other such plea, and in 
year after the order of non-administration ll such cases the pleas in abatement and 
is entered. The law should further provide to the jurisdiction shall be tried first, if 
that the bona fide purchasers of the proper- the defendant so demands, and a _ decision 
ty of said estate under such order should be 2dverse to the defendant _on such pleas in 
protected, and further provide that such no- 2batement and to the jurisdiction shall not 
tice shall be served upon the Comptroller preclude a trial on the merits. 

of the State of Florida or such other offi- 
cial as may be necessary to protect the in- 
terests of the State. In the event that there 


6. We suggest that careful consideration 
be given to the idea of abolishing the’ rule 
which permits the filing of inconsistent 


to the question of lightening the burdens of 
the appellate Courts by eliminating unneces- 
We further suggest that the law con-_ sary and frivolous appeals. It has been sug- 
cerning the dower rights of the wife in per- gested in this connection that appeals and 
sonal property of her husband’s’ estate writs of error as matter of right be abolish- 
should be clarified, the law being now in ed and that review by the Appellate Court 
such an ambiguous and doubtful condition should be had only on a certificate of merit 


at the Court House door of said county. 
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from the Trial Judge. The cases in which 
such a certificate of merit might be improp- 
erly refused would, in our judgment, be rare 
and in such cases a review could be obtain- 
ed by the Appellate Court on a proceeding 
in certiorari. We think this reform in ap- 
pellate procedure particularly should be made 
applicable to interlocutory appeals in chan- 
cery. It is our belief that this suggested 
change will be most wholesome in effect in 
lightening the burdens of the Appellate 
Courts, and we recommend it for. careful 
consideration and further study. 


8. We suggest that there are a_ great 


is a committee of this Association 


that report. 
Respectfully submitted, 


JOHN U. BIRD, Chairman. 7 


A. O. KANNER. 
T. S. TRANTHAM. 
CLARENCE G. ASHBY. 


Report of Committee on Professional Ethics 
and Grievances 


Your committee on Professional Ethics and Grievances has been ac- 


tive during the year. 
to the attention of the committee. 
conversion of funds. 


Fourteen complaints involving attorneys have come 
Too many of these involve fraudulent 
In each instance the complaint has been taken up 


with the attorney involved, and satisfactory adjustment and restitution 


has been made in several instances. 


One complaint has been taken over by the 
State Board of Bar Examiners. Complain- 
ants in several other matters have been ad- 
vised to make formal complaint to this Board. 
Your committee is without power to do any- 
thing except investigate and suggest. 

Procrastination and neglect continue to 
be a besettting sin of lawyers. We stress 
the importance of reporting promptly and 
often with respect to all business. The bar 
as a whole is in disrepute on account of the 
misfeasance or non-feasance of a very few 
practitioners. 


Your committee has also issued two opin- 
ions on questions of professional and ju- 
dicial ethics. 


It has not seemed practicable to hold a 
meeting of the committee during the year, 
but the membership has been in close con- 
tact by correspondence. 


If this committee is to continue as a police 
committee, we recommend that the _ vice- 
president in each circuit be an ex officio 
member, charged with the duty of making 
personal investigation of complaints involv- 
ing members of the bar of his circuit. Pres- 
ent committee membership is too limited 
and too scattered to permit a personal inves- 
tigation. Correspondence is slow and unsat- 
isfactory. It also seems that a member of 
the State Board of Bar Examiners should be 
a member of this committee in the interest 
of closer coordination. 

The press of the nation, and many na- 
tional figures, have called upon the bar to 
clean house and eliminate those allowed to 
practice who counsel and advise criminals 
before offenses are committed, and conceal 
their whereabouts thereafter. This is im- 
portant, but no more essential than the ne- 


Some are still pending. 


cessity of going after defaulting attorneys 
who make collections, or receive cost depos- 
its, and then pocket the cost. Lawyers gen- 
erally should take a militant, personal in- 
terest in breaking up this practice, and in 
seeing that guilty attorneys are punished, 
either by suspension or disbarment as_ the 
circumstances of each case warrant. Some 
summary course of procedure should be au- 
thorized by legislative authority. Regular 
disbarment proceedings are too cumbersome, 
and the authority of the State Board of Bar 
Examiners is limited to investigation and 
recommendation. Better machinery is _ re- 
quired to eliminate these dark spots. 


This is not less pressing than a revision | 


of the criminal law and _ procedure. It 
seems inconsistent for the lawyers to be 
working toward a tightening up of criminal 
law—and, with bland indifference permitting 
petty embezzlement, and breaches of trust 
among its own membership. An effective 


many changes and additions to the criminal 7 
law which should be made, but since there B 
charged 
with the duty of preparing a model criminal 7 
code, we withhold any suggestions pending — 


answer to criticism of the bar, is an effec- 


tive enforcement of our professional stan- 


dards, in lieu of lip service to high ideals.) ) “ 


The obvious way to bring this about is to 
strengthen our disciplinary laws, and actual- 
ly enforce the law. 


The American Bar Association has made] 


a survey involving disciplinary action in the #- 


various states and no doubt will draft al). 
if 
not, a special committee of the association | 


model law to comprehend this subject, 


should be appointed to draft and _ submit 
suitable legislation to the 1935 session of 
the legislature. 

An effort to inculcate ethics into 
no doubt hopeless, but it should be _ possi- 
ble, and it is necessary, to bring home to 


those 
adult members of the bar who require it is > 
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other attorneys a realization of the impor- 
tance of policing the delinquent lawyers for 
the benefit of the reputation of the entire 
bar. This is in the nature of self-preserva- 
tion. 


The Tampa Bar Association, through Mil- 
ton L. Yeats, has been active in curbing 
the unauthorized practice of law. This as- 
sociation reports as follows: 


“You will doubtless be interested to 
learn that to date we have obtained six 
permanent injunctions in the unauthoriz- 
ed practice field, one against an automo- 
bile association which contracted to ren- 
der legal services, a furniture company 
for bringing its own replevin suits, a 
rental agency for filing delinquent ten- 
tenant suits for landlords, two notaries 


public for drawing wills, deeds, mortga- 
ges, etc. and against the Clerk of our 
County Judge’s Court for handling pro- 
bate matters. The Clerk of the County 
Court was also enjoined from allowing 
persons other than attorneys to file 
suits for others.” 


As this subject is of general interest we 
incorporate the information in our report, 
though the committee has had no part in the 
program. 

Respectfully submitted, 
DEWEY A. DYE, Chairman. 
D. NIEL FERGUSON. 
MILES E. DRAPER. 
E. H. WILKINSON. 
AUSTIN MILLER. 


Report of Committee on Legal Education and 
Admission to the Bar 
As the Committee of the Florida State Bar Association on Legal Edu- 


cation and Admission to the Bar appointed or re-appointed by you when 
you took office as our President, we have the honor to make to you this 


our further report of progress. 


It will be recalled that prior to the meet- 
ing of the Florida State Bar Association in 
Palm Beach last year our committee made re- 
port which, together with a draft of a propos- 
ed legislative act, was published in the March, 
1934, issue of the Florida Law Journal; and 
further that this act was discussed at the 
conference of delegates in Palm Beach and al- 
so at the meeting of the association immedi- 
ately thereafter; and that the association ap- 
proved the proposed act substantially as_ it 
was published, all with the thought that after 
further consideration, the act in final form 
would be presented at the 1935 meeting of the 
association, and if approved would be sponsor- 
ed by the association before the 1935 Florida 
Legislature. 

Therefore, with the foregoing in view, we 


‘Sit with 


have further considered the matter, discussing 
various attorneys and_ educators_ 


q throughout Florida, and in this connection ac- 


“+ knowledge our indebtedness to the Hon. Har- 
“sry R. Trusler, Dean of the Law School of the 


University of Florida; Hon. L. H. Tribble, 
> Dean of the Law School of Stetson University, 


-jand the Hon. R. A. Rasco, Dean of the Law 
* School of the University cf Miami, from each 


4 of whom we have had helpful expressions and 


advice. 


We are also particularly indebted to Hon. 


§ Roy Chapman, Chairman of the State Board 


of Law Examiners, who appointed a committee 


/3 of three from his board to work with and as- 

sist us. 

+ K. Reaves, of Tampa, Samuel Pasco of Pensa- 
‘Scola, and Plant Osborne of Jacksonville. 


These board members are Messrs. O. 


On the 8rd.of this month, as you will re- 


call, all of the members of our committee and 
all of the members of the committee appoint- 
ed by Mr. Chapman, together with you as 
the President of our association, met in Tam- 
pa in the office of Mr. C. M. Phipps where 
we had an enthusiastic and harmonious meet- 
ing. Every part of the proposed act was ear- 
nestly reconsidered with a view to giving ef- 
fect to good suggestions accumulated regard- 
less of their source, including those made at 
the Palm Beach meeting. 

The result of this meeting, as you know, 
was a re-approval of the act substantially as 
published in the March, 1934, Law Journal and 
as approved by the association. The recom- 
mendation was made that this summary re- 
port be made to you and that the proposed 
act, redrafted with all modifications and in 
final form, be published in the January issue 
of the Florida Law Journal. We are, there- 
fore, sending a copy of the act, together with 
a copy of this letter, to Hon. Ed R. Bentley, 
Secretary of the Florida State Bar Association 
and publisher of the Law Journal, with the 
request that with your approval both be pub- 
lished. 


By way of summary and for the assistance 
of members and others in acquainting them- 
selves with the outstanding features of the 
act, we would catalogue them summarily as 
follows: 

1. The requirement that the applicant shall 
have been a citizen of the State of Florida 
for at least one year immediately prior to ap- 
plication for admission to the bar. 

2. The isuance to all applicants of a three- 
year temporary license to practice law. 
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3. Notice by publication in the community 
in which the applicant resides of his intention 
to apply for a temporary license to practice 
law. 

4. Similar public notice, with opportunity 
to show cause, before any three-year tempor- 
ary license is made permanent. 


5. Continuance of the diploma privilege. 


6. A minimum academic education equiva- 
lent to graduation from an accredited high 
school. 


7. Legal education to the extent of three 
years study at a law school or four years in a 
law office. 


8. The requirement that new members of 
the State Board of Law Examiners shall have 
had at least 15 years experience in actual gen- 
eral practice in Florida. 


9. Holding one annual examination in Tal- 
lahassee for at least three days instead of 
three examinations of one day each. 


It is possibly unnecessary to say that this 
proposed act, like most all legislation when 
ultimately enacted, represents a compromise 
of varying views. It is to be hoped, however, 
that this will not be counted a weakness but 


‘proposed law, 


that therein indeed in lie 


strength. 


part may 


its © 


We request all members and others to ac- ~ 
quaint themselves with the provisions of this © 


invite constructive 


criticism 


from everyone, and indulge the hope that by 7 
the time of the 1935 meeting of the Florida 


State Bar Association public opinion and ap- 
proval of such a law may have crystallized 
that we may unite in approving and recom- 
mending to the next Legislature the passage 
of an act substantially similar to this one. 


Respectfully submitted, 


CLAIBOURNE M. PHIPPS, 
Tampa, Florida. 
JAMES BOOTH, 


St. Petersburg. | 


Ss. L. HOLLAND, 
Bartow. 
GEORGE W. COLEMAN, 
West Palm Beach. 
LEWIS TWYMAN, Chairman, 
Miami. 


Committee on Legal Education and 
Admision to the Bar. 


AN ACT TO PRESCRIBE CONDITIONS PRECEDENT DURING AND 
SURSFOUFNT TO ADMISSION TO THE PRACTICE OF LAW IN 
THE COURTS OF THE STATE OF FLORIDA, AND IN CONNEC- 
TION THEREWITH TO PROVIDE FOR THE APPOINTMENT OF 
A STATE BOARD OF LAW EXAMINERS, TO PRESCRIBE THEIR 
JURISDICTION, POWERS AND DUTIES, AND TO PROVIDE FOR 
THE MAINTENANCE OF SAID BOARD OF LAW EXAMINERS 
AND THE EXPENSES OF CONDUCTING ITS BUSINESS FROM 
FUNDS TO BE COLLECTED FOR EXAMINATION FEES AND 
ADMISSION CERTIFICATES, AND TO PROVIDE PENALTIES 
FOR VIOLATIONS OF THE PROVISIONS OF THIS ACT. 


Be it Enacted by the Legislature of the State of Florida: 


Section 1. All persons admitted to practice 
law in the courts of the State of Florida, 
according to the provisions of law or rules 
of court existing at the time of such admis- 
sion, and all persons hereafter admitted to 
practice law in this state under the provis- 
ions of this law or any subsequent law of 
this state, shall be deemed to be practic- 
ing attorneys of the State of Florida. 


Section 2. Only natural persons shall be 
permitted to practice law in the State of 
Florida, and before any person other than 
those already admited to practice law under 
the provisions of the preceding section shall 
be authorized to practice law as an attorney, 
counsellor, solicitor, proctor, or advocate in 
this state, he or she shall first obtain a 
certificate of authority from the State Board 
of Law Examiners, as hereinafter required. 


Section 3. The Board of Law Examiners 


shall issue a temporary certificate of author- 
ity as herein provided to any applicant who 
shall fulfill to the satisfaction of said Board 
of Law Examiners the following conditions 
precedent: 

(a) The applicant shall be a natural per- 
son of good moral character, over the age of 
twenty-one (21) years, not previously con- 
victed of felony against whom no __indict- 
ment or information charging the commis- 
sion of a felony is pending, and who is not 
engaged in any occupation which disqualifies 
him for the practice of law under the sta- 
tutes of the State of Florida or of _ the 
United States of America. 

(b) The applicant shall have been a citi- 
zen of the State of Florida for at least one 
year immediately prior to his application 
for admision. 


(c) The applicant shall be a graduate of 
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shall preside at all meetings, and a 


Chairman. 
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an accredited high school or possess the the Board, to act in ministerial matters 
equivalent of this in academic education, during the recess of the Board, and to per- 
such equivalent to be determined by the form any duty lawfully within the power of 
Board of Law Examiners. the Board but not herein required to be 

(d) The applicant, after the completion done or performed by the Board itself. A 
of his or her academic education as requir- Majority of the members of the Board shall 


ed above, shall have studied law systematic- 
ally at a law school for a period of not less 
than three years, or after having registered 
in advance with the Board of Law Examiners 
and having declared his intention of quali- 
fying for the purpose of taking the bar ex- 
amination, shall have studied law for a pe- 
riod of four years in the office and under 
the direction of a reputable attorney prac- 
ticing law in Florida; or if the applicant 
can qualify under neither of these alterna- 
tive requirements but only partially under 
each, the Board of Law Examiners shall have 
the right to determine that his qualification 
is equivalent to qualification under one of 
the requirements. 


(e) The applicant shall pass to the satis- 
faction of the Board of Law Examiners an 
examination to be given by said Board de- 
signed to test or determine the applicant’s 
legal knowledge or attainments, as is here- 
inafter provided. 

(f) Or in lieu of the requirements _ set 
forth in Paragraphs (d) and (e) above, the 
applicant shall be a graduate of a law school 


' chartered by and conducted within the State 


of Florida or the law department of any 
chartered university of this state maintain- 
ing the course of study approved by the Su- 
preme Court of Florida. 


Section 4. There is hereby created a State 
Board of Law Examiners of nine (9) memb- 
ers to be appointed by the Governor, two 
from each congressional district and one from 
the state at large. The appointees shall be 
attorneys of distinction in the law for their 
learning and character and shall have had 
at least fifteen (15) years experience in the 
actual general practice of law in the State 
of Florida. But this requirement shall have 
no application to any member of the pres- 
ent Board of Law Examiners, each of whom 


may be eligible for re-appointment, irre- 
spective of the period of law practice in 
Florida. The term of the appointment shall, 


\ be three (3) years, but appointments to fill 
’ vacancies shall be made for the unexpired 


term. 


Section 5. The members of the Board shall 
elect one of their number as Chairman, ~who 
Vice- 
Chairman who shall perform the duties of the 
Chairman in the absence or disability of the 
The Board shall appoint a Sec- 
retary (who need not be a member of the 
Board) and prescribe his or her duties. The 
Clerk of the Superme Court may be the 
Secretary of the said Board. The Secretary 
shall hold office during the pleasure of the 
Board. The Board may, from its member- 
ship, appoint standing or special committees 
with authority to investigate any matter, 
take testimony therein and report same to 


constitute a quorum to transact business, 
but a less number may adjourn from day to 
day or to a day certain until a quorum is 
had. The Board shall adopt an official seal 
and may alter or change the same if occa- 
sion requires. It shall be affixed to certi- 
ficates of authority to practice, and to all 
official orders of the Board, and to papers 
executed by the Chairman or the Secretary 
of the Board. Wherever the term “Board” 
is herein used, it shall be deemed to mean 
the State Board of Law Examiners, and 
wherever the term “Secretary” is used, it 
shall be deemed to mean the Secretary of 
said Board. 

Section 6. The Board shall hold a regu- 
lar annual meeting on the third Tuesday in 
June of each year at the Capitol at Talla- 
hassee, Florida, for the purpose of holding 
law examinations and only one examination 
shall be held each year. On or before the 
first day of June of each year the Secre- 
tary shall notify all applicants who shall 
have duly qualified for examination, as here- 
in provided, of the holding of such examina- 
tion. Special meetings for other purposes 
may be called by the Chairman of the Board, 
or upon the written request of a majority 
of the members of the Board must be eall- 
ed by the Chairman. In either case, the Sec- 
retary shall give notice to every member of 
the Board at least five (5) days before the 
time fixed for the meeting and state in the 
notice the purpose of such meeting. 

Section 7. All applications for admission 
by examination to practice law shall be fil- 
ed at least six (6) months prior to the ex- 
amination, which is to be held as hereinbe- 
fore provided, such application to be filed 
with the Secretary of the Board of Law Ex- 
aminers and to be considered and acted up- 
on at a special meeting of the Board called 
for such purpose. On or before ninety (90) 
days prior to the examination of an appli- 
cant and on or before thirty (30) days prior 
to the issuance of a temporary certificate 
to a graduate of a law school chartered by 
and conducted within the State of Florida, 
the Board shall publish a notice in the city 
or town in which the applicant lives, in a 
newspaper published there, provided a news- 
paper of general circulation is published in 
said city or twon, or if not, in a newspaper 
published at the county seat of the county in 
which the applicant resides, and if no news- 
paper of general circulation is published at 
such county seat, then in a newspaper gen- 
erally read by the residents of the city or 
town in which the applicant resides, which 
notice shall set forth the fact that the ap- 
plicant has filed with the Board an appli- 
cation to be examined for the practice of 
law in the State of Florida or that the ap- 
plicant has applied for the issuance of a 
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temporary certificate to practice law, based 
upon graduation by the applicant from a law 
school chartered by and conducted within the 
State of Florida, and in said notice the Board 
shall call upon all persons possessing any in- 
formation which should deprive the applicant 
of the right to the issuance of such tempor- 
ary certificate to convey such information 
to the Board, such notice to be _ published 
once a week for two (2) consecutive weeks. 


Section 8. The Board, having investigat- 
ed and satisfied itself of the moral charac- 
ter and standing of the applicant, shall de- 
termine his or her further qualifications by 


. a thorough examination of the applicant to 


determine his or her legal knowledge and at- 
tainments upon such course of study as the 
said Board shall have prescribed and which 
shall have been approved by the Supreme 
Court of the State of Florida. However, 
this provision for a thorough examination of 
the applicant to determine his or her legal 
knowledge or attainments shall not apply 
to graduates of law schools chartered by 
and conducted within this state or the law 
department of any chartered university of 
this state maintaining the course of study 
approved by the Supreme Court of Florida; 
and every applicant found to be qualified 
by examination, as above provided, and found 
to possess the requisite legal learning and 
moral fitness and otherwise qualified as 
herein required, together with all graduates 
from law schools and colleges in this state, 
as above provided, shall receive from the 
Board of Law Examiners a temporary certi- 
ficate under the hand of the Chairman, at- 
tested by the Secretary, with seal of the 
Board of Law Examiners affixed, admitting 
him or her to practice law in all of the 
courts of the State of Florida for a period 
of three (3) years. Such temporary certi- 
ficate of authority so to practice! law shall be 
made permanent at the end of three (3) 
years, provided (1) the applicant shall at 
least three months prior to the expiration 
of his or her temporary certificate give no- 
tice to the Board in writing of his or her 
intention to apply for a permanent certifi- 
cate, and provided (2) the Board of Law Ex- 
aminers shall publish for four (4) consecu- 
tive weeks, the first publication to be not 
less than thirty (30) days nor more than 
sixty (60) days prior to the expiration of the 
said temoprary certificate, notice of the 
Board’s intention to grant the said  appli- 
cant a permanent certificate of authority to 
practice law, and calling upon any and all 
persons to show cause why the temporary 
certificate theretofore issued to the said ap- 
plicant should not be made permanent, such 
notice to be published in all respects (ex- 
cept the number of publications) as is here- 
inbefore required upon application for tem- 
porary certificates; and provided (3) no ob- 
jections are filed with the Board and the 
Board itself is in the possession of no facts 
which should deprive the applicant of the 
right to a renewal of his or her temporary 
certificate. If upon such notice, objections 


to the granting of a permanent certificate to 1 
the applicant shall be filed with the Board 
or if the Board is 


in possession of facts | 
which in its judgment should prevent the is- 7%; 


suance of the permanent certificate, then, in” 


either such event, the Board shall hold a_ 
hearing at which the applicant shall be pres- 7 


ent if he so wishes, and at which the charges 4 


shall 
eration the Board in its discretion may with- 
hold the granting of a permanent certificate, 
and the decision of the Board shall not be 
disturbed or impeached except upon proof of 
actual fraud. 

Section 9. 
er in its discretion to cancel or suspend any ~ 
temporary certificate upon any sworn com- 


plaint made to it that the holder of the tem- ~ 


porary certificate has violated professional 
ethics or has conducted himself or herself 
in a manner unbecoming a member of the 
bar. Such action by the Board, however, 
shall only be after a hearing at which the 
attorney involved shall have the right to be) 


present and be heard. The Board shall have| 
certificates | 


the power to renew temporary 
for a period not exceeding one year to allow 
time for proper investigation before grant- | 
ing permanent certificates. The Board may 


prescribe the forms of application, prepare F 


questions for examination and fix the form 
of certificates for admission, both permanent 
and temporary, and make all rules and forms 
necessary and convenient for the adminis- 
tration of this Act. 

Section 10. The Examinations by the Law 
Examiners shall cover subjects which shall 


have been prescribed by the Board and ap- ‘ 


proved by the Supreme Court of the State 
of Florida, and, excepting that part of the 
examination testing the applicant’s grasp of 
the Constitution and statutes of the United 
States and of the State of Florida, shall be 


at least in part upon questions presenting | 


hypothetical or actual cases. The examin- 
ation shall be conducted for a_ sufficient 


The Board shall have the pow- P 


be considered, and upon such consid- ~ 


number of days, not less than three (3) nor > 


more than five, 
scope of the practice and theory of the law 
may be covered, and shall also include a 
test of the applicant’s ability to conform to 
the rules, statutes and precedents controll- 
ing pleading in law and in equity and gen- 
eral court practice in the State of Florida. 

Section 11. The Secretary shall keep an 
official register of the names and address- 
es of all attorneys admitted to practice in 
this state, such register to show the year 
admitted, with such other data as the Board 
may prescribe, which may include the age, 
place of birth, law college or university, of- 
ficial position, if any, and the like, with an 
appropriate column for noting the death 
and date thereof. 

Section 12. The Secretary shall supply the 
Clerk of the Supreme Court with the name 
of every attorney granted a_ certificate of 


authority by the Board after the passage of 
this Act, for the information of the Supreme 
Court, and show whether the attorney has 


so that a reasonably full 4 
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been admitted upon examination or whether 


She qualified as a graduate of a law school, 


Yand such further information concerning the 


attorney as the Secretary’s register may 
}show by order of the Board. 
Section 18. The Secretary shall procure 


Vtrom the Clerk of the Supreme Court and 


Yother sources a list of all duly admitted at- 


names 
preceding section. 
“Jobtain from said Clerk such data concerning 
“the attorneys as is required by the preced- 


the 


Ytorneys practicing in this state at the time 


of the passage of this act, and enter their 
in the register provided for in the 
The Secretary shall also 


ing section. 


Section 14. Every attorney duly admitted 
or authorized to practice in this state shall 
have the right to appear before any court 
of the state, or any public board, committee 
or officer, in the interest of any client, and 
may appear as amicus curae when so per- 
mitted. All attorneys shall be deemed of- 


Sficers of the court for the administration of 
\ justice, and amenable to the rules and dis- 
‘cipline of the court in all matters of order 


or procedure not in conflict with the Consti- 
tution or laws of this State. 


Section 15. Every person to whom a tem- 


porary certificate may have been issued un- 
‘der the provisions of this Act shall present 


such temporary certificate to the judge of 
circuit court in which he shall first 
engage in practice, and shall take oath to be 


‘administered by such judge that he will sup- 


port the Constitution of the United States 
and the Constitution and laws of the State 
of Florida and will honestly and uprightly 
demean himself in his profession. And ev- 
ery person to whom a permanent certificate 
may have been issued under the provisions 
of this Act shall likewise present such per- 
manent certificate to the judge of the circuit 
court before whom he is at the time prac- 


| Twenty-five Dollars ($25). 


ticing law and shall take again the oath re- 
quired upon the presentation of temporary 
certificates. 

Section 16. Every application for exami- 
nation shall be accompanied by a_ fee of 
The applicant 


shall pay a fee of Five Dollars ($5) for a 
"temporary certificate and a fee of Ten Dol- 


lars ($10) for the issuance of his or her per- 


manent certificate. 


Section 17. All fees paid by the appli- 


\cants for admissions shall be received and 
accounted for by the Secretary of the Board. 
' They shall be used to defray the administra- 
> tion expenses, which shall be limited to the 


actual traveling expenses of members of the 
Board in attending official meetings and the 
salary of the Secretary, which is hereby fix- 
ed at One Thousand Two Hundred Dollars 
($1,200.00) per annum, and any traveling ex- 
penses of the Secretary on official business, 
and incidental expenses of administration, 
including extra clerical help to the Secretary 
when needed, also including the taking of 
testimony and procuring the attendance of 
witnesses before the Board or its committee, 


and the cost of the publication of notices 
of the impending issuance of temporary and 
permanent certificates. All bills shall be 
audited and approved by the Board or by 
a committee of the Board appointed for the 
purpose. Should the receipts from admis- 
sion fees exceed the expenses aforesaid, the 
balance or overplus shall be paid into the 
State Treasury. Should the receipts be in- 
sufficient to cover said expenses, such de- 
ficiency shall be paid by the State Treasury 
out of any funds not otherwise appropriated, 
upon the warrant of the Comptroller, the 
same having first been approved and certified 
to by the Chairman of the Board. 


Section 18. The Board may prescribe rules 
of professional conduct and ethics for the 
governance of attorneys in their practice, 
but not the matter of attorney’s fees or 
terms of employment between attorney and 
client when free from fraud or deceit, and 
shall have jurisdiction to hear and determine 
complaints for violation of such rules, or 
for any other conduct amounting to fraud, 
immorality or sharp practice in the profes- 
sion. The Board may prescribe forms for 
complaints and make rules of procedure in 
the filing and hearing of same, including no- 
tice to the attorney complained of, and an 
opportunity for him to be heard, and for the 
procuring of witnesses and taking of testi- 
mony in such proceedings. And for the pur- 
pose of determining the correctness of 
charges against an attorney or the fitness 
of an applicant for a certificate, either tem- 
porary or permanent, the Board and each of 
its members is given full power to summon 
witnesses or compel their attendance. 


Section 19. Should said Board investigate 
the misconduct of any attorney at law of 
this state for the commission of fraud, de- 
ceit, immorality or sharp practice in the pro- 
fession, or any unethical practices, and after 
such investigation deem the same sufficient 
to justify disbarment proceedings, then it 
shall be the duty of said Board to report all 
testimony and evidence, and every step tak- 
en in the procedure before the Board, in 
writing, to the State’s Attorney within the 
circuit having jurisdiction thereof, and it 
shall be the duty of the State’s Attorney to 
file proper disbarment proceedings in the cir- 
cuit court according to the existing statutes 
and rules regulating disbarment proceedings. 


Section 20. Attorneys authorized to prac- 
tice law in this state are hereby authorized 
to administer oaths in open court in the 
presence of the presiding judge or justice 
thereof, and any person. swearing falsely 
under an oath so administered shall be lia- 
ble to the penalty prescribed for perjury. 

Section 21. No sheriff or clerk of any 
court, or deputy of either, shall practice law 
in this state, nor shall any person not of 
good moral character, or one who has been 
convicted of an infamous crime, be entitled 
to practice; but no person shall be denied 


the right to practice on account of sex, race 
And any person, whether an at- 


or color. 
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torney or not, may conduct his own cause in 
any court of this state, or before any public 
board, committee or officer, subject to the 
lawful rules and discipline of such court, 
board, committee or officer; provided, how- 
ever, that no person, shall be permitted to 
practice law, or while an attorney, to per- 
form any legal services as an employee of 
a bank, abstract company, title insurance 
company, trust company or other corpora- 
tion upon any arrangement whereby’ such 
bank, abstract company, title insurance com- 
pany, trust company or other corporation, or 
any other person, shall charge any fees 
therefor, or whereby the fees charged shall 
be divided between the attorney and any 
bank, abstract company, title insurance com- 
pany, trust company or other corporation or 
any other person not an attorney. 

Section 22. No judge of a court of this 
state who is permitted by the Constitution 
and laws to practice law shall form any 
partnership with the prosecuting attorney 
of such court, or become a partner in any 
firm in which such judge or prosecuting at- 
torney may be a partner. No attorney who 
may be a law partner of any judge of any 
state or municipal court who is permitted by 
law to practice law shall be allowed to prac- 
tice before the court of which his partner 
is judge. 

Section 23. No attorney shall become 
surety on the official bond of any state, 
county or municipal officer of this state, nor 
sarety on any bond of a client in judicial 
proceedings. 


Section 24. Any person other than those 
entitled to practice at the time this Act be- 
comes effective who shall practice law or 
assume or hold himself out to the public 
as qualified to practice in this state, with- 
out first having obtained a_ certificate or 


certificates from the State Board of Law} 
Examiners as required by this Act, and any} 
person, officer or employee of any corpor-f 
ation who shall violate any provision of this 
Act shall be deemed guilty of a penal of-f 
fense, and upon conviction be fined not moref 
than One housand Dollars ($1,000.00), or im- > 
prisoned in the county jail, with or without} 
hard labor, for not more than twelve (12) 
months, or both fined and imprisoned, in the> 
discretion of the court. Any person who} 
shall have been disbarred from the practice 
of law, or whose license or certificate shall 
have been suspended or not renewed shall 
for all purposes be considered as if he orf 
she had never had any right to practice law. > 


Section 25. The Board created by this> 
Act shall recommend to the Governor from 
time to time such legislation, by amendment > 
or otherwise, as may tend to elevate and sta- fF 
bilize the practice of law and administra-f 
tion of justice in this state. Such recom- > 
mendations shall be laid before the Legis- fF 
lature by the Governor at its session, in af 
general or special message, with the request F 
that due consideration thereof be given. 

Section 26. This Act shall be deemed and 
construed as remedial legislation and design- 
ed to facilitate the administration of jus- 
tice in the courts of this state, and in the 
light of that intent and purpose, is to be 
construed liberally. 


Section 27. If any section, paragraph or 
provision of this Act shall be declared un- 
constitutional, this shall not affect any of F 
the remaining portions of this Act which> 
would be valid or constitutional if such un- > 
constitutional provision had been omitted. 

Section 28. All laws or parts of laws in 
conflict with this Act are hereby repealed. 
This Act shall take effect immediately up- 
on its becoming a law. 


HOTEL RATES at PONCE DE LEON 
Official Headquarters 


SINGLE and DOUBLE ROOMS with running hot and cold water only $5.00 daily per person 


SINGLE and DOUBLE ROOMS with communicating baths... 


SINGLE and DOUBLE ROOMS with private baths 
These prices include the annual banquet, teas and dances. 


NOTE ON GOLF RATES: 


American Plan 


$6.00 daily per person 
American Plan 


$7.00 daily per person 
American Plan 


The St. Augustine Links will be available at a special green 
fee of $1.50 per day, except for the State Bar Tournament on 


Friday afternoon, which will be complimentary of the St. 
Augustine Bar Association. 
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Treasurer’s Report—Florida State Bar Association 


March 20, through December 31, 1934 


Balance on Hand Florida National Bank, Lakeland, 3-20-34 


_$. 831.85 
Balance on Hand Florida National Bank, Jacksonville, 3-20-34__ 


339.98 


. $1171.83 


Receipts 

DUES COLLECTED: 

Year 

1934 @ $5.00 See! $1830.00 

1934 @ $3.00 eee 

14 Year @ $5.00 27.50 

14 Year @ $3.00 15.00 

New @ $5.00 190.00 

New @ $3.00 105.00 

1935 part payments (3) 7.50 

1935 part payments (2)... 4.00 

1935. part payments (1) 3.00 

$2632.00 

Interest on Savings Acct. Fla. Natl. Bank, Jax... 8.54 


Received from sale of 1931 Chancery Act Annotated... 123.66 
Received from sale of Ads in FLORIDA LAW JOURNAL... 457.75 
Received from Publication Committee _........._... 91.11 
Received from sale of extra copies 


Received from Law Libraries ______...._____.__-____-.___.. 35.20 
$3349.31 
Less 1 check returned (dues) ........___.. $3.00 
Less bank charges on checks. 1.82 4.82 
TOTAL RECIPTS 
Disbursements 
ASSOCIATION 
PALM BEACH CONVENTION EXPENSE: 
Checks: $ 283.26 
TELEPHONE & TELEGRAPH SECRETARY’S OFFICE: 
Checks: 1326-13827-1357-1380-1402-1406 16.19 


STATIONERY AND PRINTING SECRETARY’S OFFICE: 
Shecks: 1310-1314-1315-1317-1318-1323-1339 
1349-1367-1399 76.44 


POSTAGE SECRETARY’S OFFICE: 
Checks: 1313-1325-1329-1330-1336-1338 


3344.49 


$4516.32 


: 
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1341-1346-1351-1353-1358-1362-1370-1375 
1381-1983-1396 
SECRETARY’S ALLOWANCE: 
Checks: 1312-1343-1354-1365-1373-1378 
1386-1393-1404 
PRESIDENT’S OFFICE EXPENSE: 
Checks: 1320-1331-1350-1389 
COMMITTEE EXPENSE: 
Checks: 1316-1324-1333-1337-1356-1379-1395 
REPORTING CONVENTION: 
Checks: 1321 
SECRETARY’S BOND: 
Checks: 1309 = 
MISCELLANEOUS EXPENSE: 
Checks: 1806 - Checking books and annual 


5.00 
1319 - Express on envelopes 1.00 
1371 - Refund on ad in Law 


Journal 2.67 


ASSOCIATION DISBURSEMENTS 
JOURNAL 


PUBLISHING JUNE 1, to DrEc. 31, 1934: 

Checks: 1332-1340-1344-1348-1352 

1360-1368-1377-1388-1392 

OFFICE ALLOWANCE: 

Checks: 1355-1366-1382-1394-1405 
POSTAGE: 

Checks: 1345-1364-1385-1398-1400 
PRINTING: 

Checks: 1347-1401 
DEPOSIT FOR POSTAGE: 

Checks: 1334-1335-1363 
TELEPHONE AND TELEGRAPH: 

Checks: 1342-1319 


MISCELLANEOUS : 

Checks: 
1359 - Express on bound Law Journals. 1.00 
1361 - Hertzberg Bindery 0 
1367 - Freight and Drayage 

on law books ____ 3.78 
1372-1374-1387-1391-1403, Florida 
Clipping Service 
1376 - Harvard Law Review 


1384 - Addressograph 35.00 


LAW JOURNAL DISBURSEMENTS... ----- 


BALANCE ON HAND December 31, 1934. 
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THE BALANCE ON HAND AS FOLLOWS: 


Florida National Bank at Lakeland, Fla... 1180.35 
Florida National Bank at Jacksonville, Savings _ 348.52 
$1528.87 


ED. R. BENTLEY, Secretary-Treasurer. 


CERTIFICATE 


This is to certify that I have checked the record of receipts and dis- 
bursements of the Secretary-Treasurer of the Florida State Bar Associa- 


tion for the period of March 20 to and including December 31, 1934 and the 


attached annual statement. 


The records and annual statement are true and correct to the best of my 
knowledge and belief. 


CHAS. H. WILLIAMS, 


Public Accountant. 


Report of Publication Committee 


Your Publication Committee makes the following report of its activi- 


: ties since the last annual meeting of Florida State Bar Association: 


The Committee has found it necessary to hold only one meeting, and 
such meeting was held in Jacksonville in April, 1934. 


At the said meeting Mr. John C. Cooper, Jr., who had acted as Editor 
of the Law Journal since the beginning of its publication, tendered his 
resignation and stated that it would be impossible for him to continue to 
act as Editor. 


The Committee gave deliberate thought to the matter of selecting a 
new Editor-in-Chief to succeed Mr. Cooper, and asked Mr. Bentley, who 
is Secretary and Treasurer of the Association, to accept the position. Mr. 
Bentley accepted the same, and, beginning with the June issue of the 
Journal, the same has been published under the direction of Mr. Bentley. 


The Committee thought it advisable and in the interests of the Asso- 
ciation to have the Journal published under the direction of the Secretary’s 


' office, and the results so far achieved indicate, we believe, that the Com- 
' mittee’s judgment in this respect was sound. 


The Committee for many reasons, including consideratons of economy 
of cost of publication, considered it advisable to change the format of 
the Journal, and it is the belief of the Committee that the format now in 
use is satisfactory to the membership. In any event, the Editor-in-Chief 
has received no criticism of the format. 


The Committee authorized the Editor-in-Chief to designate a number 
of Associate Editors, and such Associate Editors have been designated 


ms their names appear in each issue of the Journal upon the Editorial 
age. 
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The supply of material for the Journal during the present year has 
been very satisfactory, and the Committee is pleased to be able to report 
that interest in the Journal seems to have materially increased. 


The cost of publishing the Journal and all of the expenses of the Pub- 
lication Committee incurred in connection therewith are now paid through 
the office of the Treasurer of the Association, and the report of the 
Treasurer will reflect the cost of publishing the Journal and the sums 
of money expended for all purposes in connection therewith. It is the 
recommendation of the present members of the Committe that the ar- 
rangements which now exist for publishing and printing the Journal be 
continued during the ensuing year. 


Respectfully submitted, 
W. I. EVANS, Chairman. 
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EXECUTIVE COUNCIL OF 
F.S.B.A- HOLDS MEETING 


The Executive Council of the Florida State 
Bar Association met in Jacksonville on De- 
cember” 15, 1934, at the George Washington 
Hotel. Those present were John D. Harris, 
President: Ed. R. Bentley, Secretary-Treasur- 
er: Martin Caraballo, Giles J. Patterson and 
Wm. H. Rogers. The session was held at the 
George Washington Hotel after which it was 
adjourned to St. Augustine in order that a 
conference might be held with Scott M. Lof- 
tin and Mr. Howe of the Ponce deLeon Ho- 
tel. 


The following applications received 
and the applicants elected to membership: 
David B. Newsom, Miami. 
Ray A. Peterson, Miami. 
Frank O. Spain, Miami. 
Paul H. Marks, Miami. 


The committee on criminal procedure, 
through its chairman, P. L. Gaskins, report- 
ed that it could not possibly finish the work 
assigned to them by the State Convention 
unless they received the help of a full time 
man and proper stenographic help. Mr. Gas- 
kins said that the FERA would furnish the 
stenographic help, if money could be found 
to pay a draftsman to correlate the various 
sections of the proposed criminal code. Mr. 
Giles Patterson was requested to take the 
matter up with Governor Sholtz with a view 
to procuring funds from the contingent fund. 

A request was received from Harold B. 
Wahl, Florida Chairman of the Junior Bar 
Conference of the American Bar Association, 
for approval of the organization of a Junior 
Bar section of the Florida State Bar Associ- 
ation and for a place on the program. After 
consideration, the Council approved the or- 
ganization of such a section of the Florida 
Bar Association, with membership in_ the 
Florida State Bar Association as a prerequi- 
site. Friday afternoon. was assigned as the 
time for the Conference of those interested 
in the Junior Bar movement. 


John D. Harris suggested a redraft of Sec- 
tion 10 of the regulations of the Executive 


Council regarding group membership previ- | 


ously adopted on June 11, 1934. 
tion being adopted as follows: 
“10. DEFAULT. For each year subse- 
quent to the original application, group. 
membership dues. shall be paybale on 
January 1, by the local association for 
each member carried on the rolls of said 
association on said date and the local as- 
sociation is liable to the Florida State 
Bar Association for said dues, and if not 
paid by the local association to the state 
bar Treasurer by May 1, the group mem- 
bership shall automatically cease, and 
members of the local association may 
preserve their membership in the state 
association by paying their dues at the 
individual rate.” 


The resolu- 


Mr. Giles Patterson was asked to prepare 
an amendment to the Constitution providing 
that the date of default should be changed 
from May 1 to March 1 of each year. 


The Executive Council at this point went 
to St. Augustine and held a conference with 
the Convention committee of the St. Johns 
County Bar Association, with Mr. Howe, man- 
ager of the Ponce de Leon Hotel and Scott 
M. Loftin. The matters of entertainment and 
meeting places were discussed and tentatively 
approved. It was agreed that the committee 
of the St. Johns County Bar Association 
would submit a tentative entertainment pro- 
gram and an estimated cost budget, forward 
the same to the president and secretary of 


the Florida State Bar Association for approv- 
al. 


Mr. Harris submitted a tentative program 
for the Annual Convention, which was ap- 
proved. 


NEW COMPILATION OF 
SUPREME COURT RULES 


The Supreme Court of Florida is expected 
to publish within the next few weeks a re- 
vision of the “Compiled Rules of Practice 
for the Governments of the Courts of Flor- 
ida.” This is the first revision since 1906. 
The Court in 1948 published a reprint of the 
1906 revision. 


The revision has been under the direction 
of Chief Justice Fred H. Davis who had as- 
sistance from Winston Arnow, University of 
Florida student law clerk. Claibourne Phipps 
of Tampa, vice-chairman of the special com- 
mittee of the Florida State Bar Association 
for this purpose, also co-operated. This com- 
mittee is meeting with the members of the Su- 
preme Court on January 21. 


NEW COMMITTEE ON POLICE 
AND PROSECUTION NAMED 


President John D. Harris, under the au- 
thority granted at the last meeting of the 
Executive Council of the Florida State Bar 
Association, appointed a committee on Po- 
lice and Prosecution. The following consti- 
tute the personnel of the committee as ap- 
pointed: 


Hon. J. C. Adkins, Chairman, Gainesville. 
Hon. Vernon Hawthorne, Miami. 

Hon. C. C. Howell, Jacksonville. 

Judge W. J. Barker, Sebring. 

Judge W. R. Petteway, Tampa. 


Judge Philip D. O’Connell, West Palm 
Beach. 


Judge Edgar H. Dunn, St. Petersburg. 
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JUNIOR BAR CONFERENCE 


For the first time in the history of the 
Florida State Bar Association there will be 
a section this year devoted to the Confer- 
ence of the Junior Bar. This conference 
will convene at 2 o’clock on Friday, Febru- 
ary list, at the Hotel Ponce de Leon at St. 
Augustine and has been formally approved 
as a section of the Florida State Bar Asso- 
ciation by President Harris and the Execu- 
tive Council. 

Harold B. Wahl of Jacksonville, state chair- 
man of the Junior Bar Conference of the 
American Bar Association is in charge of 
the arrangements for the meeting, under the 
direction of the State Bar Association Exe- 
cutive Council. 


The Junior Bar Conference includes 
those members of the Florida State 
Bar Association who have not yet reached 
their 36th birthday. It is hoped that there 
will be a large representation of the younger 
lawyers at this conference. 


The Society of the Bar of the First Judi- 
cial Circuit held its monthly meeting in 
Crestview on December 5th, there being 19 
lawyers present. Hon. D. Stuart Gillis ad- 
dressed the Society on ‘the subject of legal 
ethics. The Society appointed a committee 
to invite Seott M. Loftin, President of the 
American Bar Association, to address the 
Society of the Bar of the First Circuit in 
Pensacola. The next meeting will be held 
in De Funiak Springs the second week in 
February. 


CHANGES IN LAW FIRMS 


Two of Tampa’s oldest law firms have 
made a re-alignment. The firm of MacFar- 
lane, Pettingill, MacFarlane and Fowler now 
becomes MacFarlane, Jackson, Hansborough & 
Ferguson. W. H. Jackson, formerly of Jack- 
son, Dupree & Cone, J. Herndon Hansbor- 
ough and Chester H. Ferguson are the new 
members associated with Howard P. Mac- 
Farlane. 

The firm of Jackson, Dupree and Cone, now 
composed of J. W. Dupree and J. W. Cone, 
becomes Dupree & Cone. 

Cody Fowler formerly associated with the 
MacFarlane firm, will practice under his own 
name. 


Nathan R. Graham, former U. S. District 
Attorney and now Referee in Bankruptcy, 
and Ray C. Brown have announced the for- 
mation of a new partnership under the firm 
name of Brown & Graham with offices on 
the 12th floor of the Citizens Bank Building 
Tampa. 


The firm of Grimes & Rowe at Palmetto 
has been dissolved. E. G. Grimes and A. B. 
Rowe opening individual offices. 


SCOTT M. LOFTIN, President 
American Bar Association 


He Will Address the Convention 


CHILD LABOR LAW OPPOSED 
BY AMERICAN BAR 
ASSOCIATION 


Scott M. Loftin, President of the American 
Bar Association, has released the report of 
a special committee appointed to oppose on 
behalf of the American Bar Association the 
ratification by the state legislatures of the 
proposed child labor amendment to the Con- 
stitution of the United States. 


The committee report, which will be pub- 
lished in the Journal of the American Bar 
Association in January, sets forth the history 
of the amendment which was originally pro- 
posed in 1924, and within the first year re- 
jected by thirty odd states. The committee 
expresses the legal opinion that after a de- 
lay of more than 10 years, the proposed 
amendment is not now open to ratification. 

The committee discusses fully the merits 
of the fundamental objections to such an 
amendment vesting such sovereign power in 
Congress and the curtailment of power of lo- 
cal home rule and self government of the 
states. The committee points out that the 
proposed amendment would authorize Con- 
gress not only to limit and regulate but like- 
wise to prohibit any labor by children or 
use under eighteen, male or female, even in 
the home or on the home farm. 

The report asserts that under repeated 
decisions of the Supreme Court “such pow- 
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er to limit, regulate and prohibit, as now 
vested in Congress, could be exercised by it 
its utmost extent 
and would not depend upon the degree to 


which it might be exercised, or its reasona- 


bleness, because of the settled doctrine that 


Sif Congress may exercise the power at all 


be exercised at its will and discre- 
In support of this view, the commit- 
tee cites numerous decisions of the Supreme 


it may 


” 


Court. 


The report deals at length with the ef- 
fect to which such an amendment would un- 
dermine and impair the principles upon which 
our national governmental system is based 
and the principle of home rule and _ local 
self government. The committee takes the 
position that before the state legislatures 
can consider the proposed amendment, that 
it should again be proposed by Congress. 


PERSONALS 


Herbert R. Sawyer, formerly an attorney 
of Sarasota, now a member of the firm of 


* Evans, Mershon & Sawyer of Miami, was on 


December 12th married to Miss Virginia Da- 
vis. Mr. and Mrs. Sawyer left immediately 
for a wedding trip to New Orleans but will 
return to Miami to reside. 


Judge Ollie Edmunds of Jacksonville was 


) elected president, Judge Harvey E. Paige of 
* Pensacola, vice-president, Judge John P. Ba- 


ker of Jacksonville re-elected as secretary, 
and Judge Victor Hutchins of Orlando, re- 
elected treasurer of the County Judges Asso- 
ciation which held its annual meeting in Tal- 
lahassee on December 5Bth. 


Associate Justice Owen J. Roberts of the 
United States Supreme Court spent the 
Christmas holidays in Florida. 


Tom B. Stewart of Deland was on Decem- 
ber 17th elected president of the Volusia 
County Bar Association. Roger West of Day- 
tona Beach and Geo. I. Fullerton of New 


)} Smyrna were elected first and second vice- 


president, respectively, and J. Eldon McCar- 
dell was elected as secretary-treasurer. 


Joe S. White was elected president of the 
Palm Beach County Bar Association and Hen- 
ry Lilienthal, vice-president, at the last lun- 
cheon meeting of that organization. Manley 
Caldwell and Paul W. Potter were elected 
second and third vice-president, respectively, 
with F. A. Currie secretary and Wilbur E. 
Cook, treasurer. 


Robt. R. Saunders was recently’ elected 
president of the Broward County Bar Asso- 
ciation at their annual banquet held in Men- 
del’s Victoria Gardens. Edward Heimburg- 
er was named vice-president with J. W. Cole- 
man, secretary-treasurer. 


Henry S. Baynard, county prosecutor of 
Pinellas County, was elected president of the 
St. Petersburg Bar Association at the annu- 
al meeting early in December, succeeding E. 
C. Watson. Other officers elected were B. 
T. Sauls vice-president, Dean Aikin, secretary 
and Morris Rosenberg, treasurer. 


LIFE’S RECORDS CLOSED 


This column has previously called  atten- 
tion to the death of George M. Bilger, of St. 
Petersburg, who died on September 6, 1934, 
and his grandson, Marshall C. Musser also 
of the St. Petersburg Bar, who died on Octo- 
ber 6, 1984. Mr. Edward L. Weil who came 


F to St. Petersburg to finish administering the 


estate of Edward L. Rosenbaum on_ which 
Messrs. Bilger and Musser had _ successively 
worked, died on November 6, 1934. When a 
fourth St. Petersburg attorney accepted the 
task of winding up the Rosenbaum estate, 
this remarkable coincidence was called to his 
attention, the three previous attorneys hav- 
ing died on the same day of the month ex- 
actly thirty days apart. 


EVANS HAILE 


Evans Haile, prominent citizen of Gaines- 
ville and Alachua County, and widely known 
as a criminal lawyer of that section, died on 
December 3rd. Mr. Haile was born and rear- 
ed in Alachua County; was a member of the 
State Democratic Executive Committee and 
chairman of the county committee, and a 


member of the congressional district commit- 
tee. Mr. Haile was 66 years old at the time - 
of his death. 


ALLISON E. PALMER 


The recent death of Allison E. Palmer was 
the occasion for a memorial resolution of the 


~ Orange County Bar Association at a recent 


meeting. Mr. Palmer, who was a respected 
member of the Orlando Bar, was a compara- 
tively young man having been born in 1897. 
He was a veteran of the World War, a grad- 
uate of the University of Virginia and the 
University of Virginia law school. 


GEORGE C. MARTIN 

George C. Martin, former vice-president of 
the Florida State Bar Association and one of 
the honored members of the state Bar of more 
than 50 years of practice, died on December 
15, 1934. 

George C. Martin has been closely identi- 
fied with the development of the State of 


Florida and has well exemplified the high- 
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est traditions of his profession. 


The Brooksville Bar Association immedi- 
ately upon his death passed a strong reso- 
lution paying tribute to his unexcelled qual- 
ifications as a citizen and his patriotism to 
his country and state and his efficiency as a 
lawyer. The resolution was signed by James 
Whitehurst, F. B. Coogler and Clyde Lock- 
hart, representing the Brooksville Bar As- 
sociation. 


E. P. AXTEL 


E. P. Axtel, president of the Florida State 
Bar Association in 1923-24 and a member of 
the law firm of Axtel & Rinehart, at one 
time Assistant U. S. District Attorney, died 
suddenly on December 17th at the home of 
his daughter in Jacksonville. Mr. Axtel was 
a native of New York, having been born in 
that state on August 7, 1859. He first lived 
in Florida at Ocala where he was married to 
Miss Elizabeth Green in 1884, afterward go- 
ing to Gainesville where he was a professor 
in the East Florida Seminary, which later be- 
came the University of Florida. He moved to 
Jacksonville in 1889, where he has practiced 
law ever since. 


Mr. Axtel was regarded as one of the out- 
standing lawyers of Florida and has been ac- 
tive in the affairs of the State Bar Associa- 
tion. He served on the now famous Chancery 
Committee which re-wrote the chancery pro- 
cedure for the State of Florida. 


Robert L. Shipp, senior member of the firm 
of Shipp, Evans & Cline, died at his home| — 
in Miami on December 31, 1934. Judge Shipp 


was born in 1872 and 
Florida 
Judge W. H. Burwell. 
one of the most prominent lawyers in Geor. 


gia and later in this state. 


in Georgia 


Hugh Campbell MacFarlane, 83, senior 
member of the firm of MacFarlane, Jackson, 


Hansborough and Ferguson, and distinguish- 
ed citizen of Tampa for more than half a 4 ‘Ria 
: comm 


century, died on January 7, 1935. Mr. Mac- 
Farlane, a native of Scotland, had practiced 
law in Tampa since 1884, where he has been 
one of the outstanding attorneys of this 
state. He gave of himself freely in public 
service and in the material development of 
Tampa. He has been succeeded in his law 
firm by his son, Howard P. MacFarlane. 


DANIEL C, ROPER 


Secretary of Department of Commerce 
He Will Address the Annual Convention 
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an overwhelming majority. 
‘tee has just filed its report with the Pres- 
) ident of the Association, the report reading 
follows: 


Fed by 
}recent years was the formulating of the re- 
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LOCAL BAR ASSOCIATIONS 


Conference of Delegates, January 31, 1935, 10 o’clock 


SEE CONVENTION PROGRAM FOR DETAILS. 


THE CONFERENCE WILL HAVE 


BEFORE IT THE REPORTS OF THE COMMITTEES ON REVISION OF CRIMINAL PRO- 
CEDURE, COMMON LAW RULES AND THE REVISION OF THE JUDICIARY ARTICLE 


OF THE CONSTITUTION. 


JACKSONVILLE BAR ASSOCIATION 
The City-County Consolidation Committee 


of the Jacksonville Bar Association has just 
completed an outstanding piece of work that 
will reflect lasting credit not only upon the 


the 
It was the duty of this commit- 
tee in recent months to conduct a state-wide 
campaign for the adoption of an amendment 
to the State Constitution providing for the 
consolidation of the governments of Duval 
County and the municipalities lying within 
its boundaries. The amendment was carried 
The commit- 


Association but upon each member of 


By far the most important service render- 
the Jacksonville Bar Association in 


cent consitutional amendment providing for 
a consolidation of the governments of Du- 
val County and of the various municipalties 
within its boundaries. The amendment was 


adopted at the recent general election. 


the 
November 20th the special 


At a special meeting of 
held 


Association 
committee 


which had been working on the matter since 


its inception in August, 1932, filed its fin- 


fal report and was formally discharged with 


the 


is as 


thanks of the Association. 
follows: 


(Report was forwarded to Mr. Bentley on 
November 19th and it would be appreciated 
if it is printed in the next issue of the Jour- 
nal, otherwise this particular item will be 
of no benefit or use). 


The report 


In view of the findings of the Association’s 
special committee on City-County Consolida- 
tion, the Association has taken steps to con- 
tinue the work begun by that committee to 
purge the voting lists of the county of ille- 
gal voters. To that end President William 
D. Jones, Jr., announced that he would short- 
ly appoint a committee from the Association 
to carry on the work. 

(Ed. Note—Limited space made it impos- 
sible to print full report). 


BREVARD COUNTY BAR ASSOCIATION 
APPLIES FOR GROUP MEMBERSHIP 


The Brevard County Bar Association at a 
recent meeting of its members unanimously 
decided to make application to the Florida 
State Bar Association for group membership 
beginning January lst. Formal application 
has not yet been received by the secretary’s 
office. 


ST. JOHNS COUNTY BAR APPLIES FOR 
GROUP MEMBERSHIP 


The St. Johns County Bar Association has 
made formal application for group member- 
ship in the Florida State Bar Association. 
Seventeen attorneys signed the application, 
which is to take effect on January Ist. 


At a meeting of the Putnam County Bar 
Association on December 17th, Sen. S. J. Hil- 
burn was re-elected president. Other offi- 
cers elected at this meeting were J. N. Black- 
well, vice-president; J. H. Milliken, treasur- 
er and Frederick Wm. Burt, secretary. The 
address of the evening was_ delivered by 
Judge David Dunham of St. Augystine and 
chairman of the 1935 Convention committee 
of the Florida State Bar Association. 


Judge E. J. Smith, Jr., of Stuart, was elec- 
ted president of the 21st Judicial Circuit 
Bar Association at a meeting held in Fort 
Pierce on December 4th. Walker Lidden of 
Ft. Pierce was elected vice-president and An- 
gus Sumner, secretary. This Association 
embraces Martin, Okeechobee, St. Lucie and 
Indian River Counties. 


The Marion County Bar Association held 
a “wild” supper at Glen Springs on Satur- 
day, December 22nd. R. L. Anderson, retiring 
president, presented his successor D. Niel 
Ferguson. Mr. Anderson has been president 
since 1925. Other officers elected were 


Chas. A. Savage as vice-president and James 
secretary-treasurer. 


M. Smith, Jr., 


aks 


HOTEL MONSON 
SAINT AUGUSTINE 


ON THE WATERFRONT 


A Thoroughly Good Hotel 


Most modernly equipped in Saint Augustine . . .Softened Water 
throughout. . . .Delightful Location on Matanzas Bay. 


For Reservations, Address: CHAS. E. YOUNG, Jr., Manager 


The Commercial Press 


INC. 


PRINTERS and PUBLISHERS 


Books, Annuals, Periodicals, Briefs 
and all kinds of 


Office Forms 


LET US QUOTE YOU ON YOUR NEXT JOB 


Mail Orders Given Prompt Attention 
308 S. Kentucky Ave. LAKELAND, FLORIDA 
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